
UNITED STATES OF AMERICA 
DEPARTMENT OF 'MUSING AND URBAN DEVELOPMENT 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

Secretary. United States Department of 
liousing and Urban Development, on behalf ) 

Or: ) 
) 

FAIR HOUSING COUNCIL OF 	) 
SUBURBAN PHILADLLPI 11A, 	) 

) 
Charging Party, 	 ) 

) 
and 	 ) 

) 
FAIR HOUSING COUNCIL OF 	) 
SUBURBAN PHILADELPHIA, 	) 

) 
Intervenor, 	 ) 

) 
v. 	 ) 

) 
JOSEPH TRABACCONE, LESLIE 	) 
WOOD, and KATHERINE LOHRE, 	) 

) 
Respondents. 	 ) 

	 ) 

HUDALJ 09-M-084-FH-28 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION TO STRIKE AFFIRMATIVE DEFENSE OF LACK OF AGENCY 

. INTRODUCTION 

The Charging Party in the above-captioned case, through its attorneys, submits 

this Memorandum of Points and Authorities in Support of its Motion to Strike 

Respondent Trabaceone and Respondent Wood's A ilirmain e kiense that Respondent 

August 20 2009 - 

It is the Chargitm Part's contention that Respondent Lohre (hereinafter "Lohre* 

was the agent of Respondents Trailaccone and Wood (hereinafter "frabaceone and 

Wood") when she posted an advertisement on cruii_,r.slist.com  that specified "no children." 

for I 	2F at 134 N. 21st Street. Philadelphia csuhject unit . ), screened and interviewed 



potential tenants, showed the apartment unit to interested individuals. rejected at least one 

prospective tenant who indicated she had a child, and passed prospective tenants on to 

Wood for her final approval. Charge of Discrimination issued Jule 31, "2009. paragraphs 

1 - 17). 

Wood, as the property manager for 134 N. 21" Street which is owned by 

Trabaccone, instructed Lohre, a tenant of four years. that she had to find a replacement 

tenant in order to avoid the penalties and fees associated with breaking her lease. Wood 

advised Lohre that only if she found a replacement tenant would Lohre and her husband 

be released from their lease. To facilitate this process, Wood provided Lohre with a 

sample advertisement and instructed Lohre to screen prospective tenants before bringing 

them to Wood for final approval. In doing so, Lohre was responsible for advertising and 

showing the unit, as well as interviewing prospective tenants — all of which are activities 

for which a landlord is normally responsible. However, Wood retained ultimate authority 

to accept or reject any prospective tenant. Accordingly, Lohre was the agent of 

Trabaccone and Wood when she advertised and screened, interviewed and rejected 

prospective tenants for the subject unit. 

FACTS  

Trabaccone and Wood jointly filed an Answer to the Charge of Discrimination 

which the Charging Party received on or about September 1, 2009. While Trabaccone 

and Wood admit in their Answer, in response to paragraph (B)(3) of the Charge of 

Discrimination, that Lohre was an agent of Trabaccone and Wood (Answer, page 2, 

paragraph (B)(3)), they thereinafter affirmatively deny that Lohre was an agent of 

Trabaccone and Wood in response to paragraph (B)(6) of the Charge. (Answer, page 3, 

paragraph (B)(6) and page 6. paragraphs 1, 2 and 3, in response to Fair Housing Act 

violations). Howe\ er, t le Answer then goes on to admit facts which establish that 

cn, 	TrjhAc:.:011,2 And \Vood. 

According tt Frabaccone and Wood. the facts are as follows. Lohre asked to be 

released "earl \ from the lease for the subject unit that she and her husband signed in 

2(164. (Answer. page 3. paragraph (13)(6)). V ood. who managed the property at 134 

North 21'' Street. agreed to allow Lohre to "re-rent -  the apartment. (Answer, page 3, 

paragraph (C)(1 ► ). Wood told Lohre "...iland when she found a new tenant. she was to 

2 



inform Leslie C. Wood." (Answer, page 3. paragraph (B)( 6)). Trabaccone and Wood 

agreed that I olive was to find someone to rent the unit, including advertising and 

interviewing prospective tenants, showing the subject unit to potential tenants. and 

providing the name ol`the "new" tenant to Wood. (Answer, pages 3-4, paragraphs (B)(6) 

and (C)(2) and (3)). Wood provided Lohre with a physical description of the subject unit 

and the rental price. (Answer, page 3, paragraph (B)( 6)). 

Trabaccone and Wood further admit that the subject unit was rented to a single 

woman without children, and there are no families with children currently living at 134 

North 21 Street in Philadelphia ("subject property"). (Answer, page 6, paragraphs 

(C)(16) and (17)). In the past 15 years, other than the Lohres l , who did not have children 

when they moved into the subject property, no families with children have lived in the 

subject property. (Answer, page 6, paragraph (C)(15). 

Thus, Trabaccone and Wood acknowledge that Lohre was instructed to find a 

suitable replacement tenant for the subject unit, that Lohre would do all the things for 

which a landlord would customarily be responsible — advertise the unit, screen and 

interview prospective tenants, answer questions, show the unit to prospective tenants and 

provide the name of the "new" tenant to Wood. (Answer, pages 3-4, paragraphs (B)(6) 

and (C)(2) and (3)). If and when Lohre found a new tenant, she was to inform Wood. 

At that point, Wood would interview the individual and decide on whether to rent to the 

prospective tenant. 

II. ARGUMENT 

"Vicarious liability may rest upon the existence of either actual or an apparent agency 

relationship." Marya v. Slakey, 190 F.Supp.2d 95, at 101 (D. Mass. 2001), Inland 

Mediation Board v. City of Pomaona, 158 F. Supp.2d 1120, 1139-40 (C.D.Cal. 2001). It 

is well established that a principal is liable for the acts of his or her agent in fair housini.! 

77o F'"),1'?..$). -2. 

agency relationship exists in a Fair Ilousing context is determined under federal. not state 

law. Harris 	Itzhaki, 183 F.3d 1043, 1054 (9 Cir. 1999). sce Cabrera v. Jakabo‘iti. 

F.3d 372. 386 n. 	(2d Cir. 1994), cert. denied, 513 U.S. 876. 115 S,Ct. 205, 130 L.Fd.2d 

Katherine 1.ohre and her husband moved into the subject rropert% in 2004 and ,cave birth to their child 
appro .‘linalk." 	Idler 	'd in the subject unit !in 	 v% 	theii khdd. 



(1994): Northsidc Realty Assocs.. Inc. v. I united States. 605 1 2d 1348. 1 35411.13 

Cir.1979): Marr v. Rile. 503 	735. 740 (() h ` Cir. 1974). 

1 it :1) regulations define an agent wider the Fair Housing Act as -ant' perS011 

alldWILC(110 pe1:fi11111 	(Lilo/7 on hehall of another person regarding any matter re/cried 

to ///c 	.roita/ o/ (inviling.r. includint; o kr.v. solicitations or contracts and the 

adminisiration of mailers regarding such oilers. . solicitations or contracts or (till' 

residential real estate-related transactions. 24 	.R. 100.20 (emphasis added). HUD 

regulations parallel the Restatement (Second) of Agency. which federal courts look to for 

guidance on agency issues. I lollcv v. Crank  58 F.3d 11 27. 1130 (9' h  Cir. 2001), Marva 

v. Slake'.  at 100. Since HUD is the agency responsible for enforcing the Fair Housing 

Act and enacting regulations consistent with it, HUD's regulations and its interpretation 

thereof are afforded "considerable deference. I lollev, at 1130. 

o ascertain that an agency relationship exists. the Slaky court identified certain 

criteria: (a) the alleged principal manifested that the agent should act for her; (b) the 

alleged agent manifested his acceptance of such authority; and (c) both parties understood 

that the alleged principal was to exercise a degree of control over the agent's activities 

while acting as the agent. N. at 101. "I lowever, the consent required to form an agency 

need not be expressly stated. 'Agency is a legal concept which depends on the manifest 

conduct of the parties, not on their intentions or beliefs as to what they have done'. " 

Marva v. Slakes at 101, InterorPan Shir2pin ,,  C o. v..Nat - 1 Shippin. and Tradino Corp., 

523 17 .2d 527, 537 (2d Cir. 1975). cert. denied. 423 1J.S. 1054. 96 S.Ct. 785. 46 1..Ed.2d 

643 (1976) (quoting Restatement (Second) of Agency § 1. Comment B (1958)). 

In the Slakes case. a prospective tenant alleged that she was discriminated against on 

the basis of her gender and national origin when her application to lease a room in a six-

bedroom house r M Amhest. assachusetts -was reject ..k.0 	\--ch:L000ni 0,1N 

Jidu;!! who had sep.:!r:te bedrooms 

Although the owner of the property ultimately signed a lease with each new tenant, all 

prospective tenants filling a vacancy were found and selected by the rerm 

unanimously. When the tenants agreed on a suitable replacement tenant. they sent the 

person to the owner of the property, Defendant and Owner Linda Slakey ("Slakey ), for 

final approval. Plaintiff Kriti Arora (``Arora") alleged that Slakey was liable I,)r 



discrimination when the existing tenants who shared the house rejected Arora's 

application. Two of the remaining tenants rejected A rt ■ ra's application, however. tenant 

Paul Norris expressed to the remaining tenants as %veil as :Vora that he did not want to 

live with three Indian women.'` Slakey's practice was to allow the remaining tenants to 

choose a replacement tenant and not to interject herself into the tenant selection process. 

However, Slakey retained the ultimate authority to accept or reject the prospective tenant 

proposed by the remaining tenants. Slakey spoke with Norris about the issue but did not 

interfere with the ultimate rejection of Arora's application. 

The Slakey court rejected the defense that an agency relationship requires evidence of 

"continuous control and direction," but noted instead that the control may be "very 

attenuated." 

In the instant case, Trabaccone and Wood admit that they instructed Respondent 

Lohre to find a replacement tenant by advertising, interviewing, showing the unit, 

answering questions and providing the name of the "new" tenant to Wood, and 

acknowledged that the ultimate control over leasing the subject unit was with Wood. In 

fact, Respondent Lohre did find a "suitable" tenant for the subject unit and introduced the 

prospective tenant, the tenant currently occupying the subject unit, to Respondent Wood, 

who then signed a lease with the tenant. As in the Slakey case, Respondent Wood 

allowed Lohre to advertise and select a suitable tenant. If Wood did not approve of the 

tenant Lohre had selected, the subject unit would not have been leased to that tenant. 

Wood and Lohre understood that Lohre would find the replacement tenant and pass that 

person along to be assessed by Wood for ultimate approval of tenancy. This retention of 

control over the leasing process is what establishes the agency relationship between 

Respondents Trabaccone and Wood and Respondent Lohre. 

In another case. the court found property owners liable for the actions ola tenant who 

ownc2r ,:.: cd'Im apartrncnt 

prospective tenants. I larris v. ltzhaki. 183 I..3d 1043,(.hr. 1999). Although the 

tenant did not receive any benefit for her assistance. the court found there were SLItikiCIlt 

thcts to determine that an agency relationship existed between the tenant and the owners 

'I co Indian women alread ■ lived in the property. Norris stated the he did not want one culture to 
dommaie in Ole 



under the III D regulations which define agency. In the instant case. Trabaccone and 

Wood knew that Lohre was actually receiving a benefit for finding a replacement tenant — 

being released from her lease without financial penalty. 

In another case, it was held that the landlord was liable for the acts of a neighbor. 

The court found that an agency relationship existed due to the conduct of the parties. See 

Wright v. Owen, 468 F. Supp. 1115 (E.D. Mo. March 1979). In the Wright case, the 

landlord requested that the vacating tenant fill the vacancy and that she should consult a 

neighbor regarding the selection of the new tenant. The departing tenant placed an 

advertisement in the newspaper and provided her contact information and the contact 

information for the neighbor. The court found that the neighbor had treated prospective 

Black and White tenants differently and found the landlord liable for the discriminatory 

actions of the neighbor. 

It should also be noted that in a case where familial status discrimination was 

established through the use of testers an owner's direct participation in discriminatory 

practices is not necessary for an award of punitive damages in a fair housing case if the 

owner neglects his/her duties under law or engages in knowledgeable inaction. See 

Southern California Housing Rights Center v. Krug, 564 F.Supp.2d 1138 (W.D. Ca. 

2007). See also Hamilton v. Svatik, 779 F.2d 383 (7 th  Cir. 1985) (finding that an owner 

could be found liable for acts of an agent even where owner had no direct involvement in 

the management of the rental dwelling). 

Trabaccone and Wood admit that Lohre was authorized to advertise, answer 

questions, show the unit, screen and interview prospective tenants, and provide the name 

of the "new" tenant to Wood. HUD regulations define an agent as any person authorized 

to perform actions on behalf of another, in any matter related to the rental of dwellings. 

(emphasis added) 24 C.F.R. § 100.20. Lohre was empowered by. Trabaccone and Wood 

t 	find 	•,,,,, 1.;211:.1111. :Md 	 thCir 

Finalk it should he noted that I.ohre had no motive to insert the "no children" 

language in the advertisement, as Trahaccone and Wood suggest. Why would Loire try 

to further limit the tenant criteria to individuals \\ ithout  children when her primary. ifnot 

sole motive. vas to find a :replacement tenant as quickly as possible': I,ohre and her 

husband wanted to be released from the lease as soon as possible - the bigger the tenant 
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pool, the !letter for the Lohres. It is illogical that Lohrc decided to include the no 

children -  language in the advertisement. without being instructed to do so by Wood. 

Respondent Wood actually lives in the property and would be more likely to have a 

motive not to have children hying in the building. 

For the foregoing reasons, the Charging Party prays that the court will gr ant  

Motion to Strike Affirmative Defenses. 

Respectfully submitted, 

PATRICIA McGARVEY KNEBELS 
U.S. Department of Housing 

and Urban Development 
Office of the Regional Counsel 
The Wanamaker Building 
100 Penn Square East 
Philadelphia, PA 19107-3380 
Telephone: (215) 430-6664 
Fax: (215) 656-3446 
TTY: (215) 656-3450 

September 22, 2009 
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I hereby certify that the attached "lot ion To Strike Affirmative Defense", and 
"Memorandum of Points and .-1uthorities in Support of Alotion To Strike,Affirmative 
Defense \\ as  served on behal HI the •har ,gine Party in the mutter or The SLserctir\ . United 
States oil lousing and Urban De\ elopment (•harging Part \ t, and Lair I lotKin ,,2 Council of 
Suburban Pliiladelphia (intervenor). . Joseph Trabacconc, Leslie \V ood. and Katherine  Lohre, 
HUDALJ 09-M-084-111-28, on this 22 nd  day of September, 2009,10 the pal ties itt Me following 
manner: 

Docket Clerk 

Regular Mail: 
Docket Clerk 
Office of Administrative Law Judges 
U.S. Department of Housing & Urban Development 
451 7 th  Street, S.W., Room B-133 
Washington, D.C. 20410 

Via Email: 
Docket Clerk 
Office of Administrative Law Judges 
Alj.alj(iThud.gov  

Complainant(s):  

Via Email: 
Beth Pepper, Esquire, Attorney for Fair 	James Berry, Executive Director 
HousinLI Council of Suburban Philadelphia berrvia titesp.com  
Bethl'cppcl'a aol.cont 

Respondents:  

I 	 c i] I iikiecone 
!tonic\ 161 .1():c1)11 lrabaccone 	 J 	I ):cr 

;tad I clic \Vood 
111 	Td11,1116. t.,\ 

 

I.C•;11 ■ ' 	)(.1 

.():11 

  

   



Tlicumi 	\\ . tilitscii, 
Attora'y liar Katherine Lohre 
r.\ 

I<;.1111Critle L dllc 

, 

 

   

ZA H M. ROSS 
Paralegal Specialist 
Office of the Regional Counsel, Region III 
U.S. Department of Housing 

and Urban Development 
The Wanamaker Building 
100 Penn Square East 
Philadelphia, PA 19107 


