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| NI TI AL DETERM NATI ON

Jurisdiction and Procedure

This is a review of the Mrtgagee Review Board' s (the
Board) w thdrawal of Security National Service Corporation's
HUD- FHA nort gagee approval under the regul ations codified at 24
CFR Part 25 (1988) to pronote the purposes of Sec. 7(d) of the
Departnment of Housing and Urban Devel opnent Act, 42 U. S.C
3535(d), and Sec. 211 of the National Housing Act of 1934, 12
U S. C 1715b (the Act), as anended. Proceedi ngs were conduct ed,
and this determnation is issued, in accordance with the
regul ati ons of the Departnment of Housing and Urban Devel opnment
(HUD) that are codified at 24 CFR Part 26 and under the
jurisdiction that is conferred on this forumby the regul ation
found at 24 CFR 25. 8.

Under Section 512 of the Act, the governnment is authorized



to deny participation in its prograns, including by w thdraw ng
nort gagee approval, for failure to conply with HUD s
regulations. The rules that are codified at Part 25 provide the
enforcenent and regul atory procedures for acconplishing the
Departnent's duty to enforce conpliance by approved nortgagees
with the Act's requirenments and the Departnment's rul es and
procedures that are established thereunder.

On Decenber 6, 1989, C. Austin Fitts, Chairman of the
Mort gagee Revi ew Board, sent witten notice to Security Nationa
that its nortgagee approval was w thdrawn, pursuant to 24 CFR
25.5(d)(4) (i), effective the date of receipt of the notice, for
an indefinite period. The withdrawal of Security National's
nort gagee approval was stated in the notice as being based upon
information contained in an audit report by the Ofice of
I nspector General (1G which clains serious violations of HUD
FHA requirements by Security National. Inits Audit Report 89-
TS-221-1010, the IG states that Security National failed to
tinmely remt One-Tine Mrtgage | nsurance Prem uns (OIM Ps or
M Ps) coll ected fromborrowers who applied for nortgages insured
by FHA. According to the report, Security National also failed
to remt interest charges when it nade late OTM P paynents. The
report further states that a nunmber of the | oans for which
Security National failed to nake tinely MP paynents were sold
to other investor nortgagees who placed these loans into
CGovernnment National Mrtgage Association (GNVA) nort gage- backed
securities pools.

In its notice, the Board states that failure by Security
National to properly remit OIMPs represents a serious violation
of the Departnent's regulations that are codified at 24 CFR
203.280, and is a breach by Security National of its fiduciary
duty to the nortgagors, who believed that they enjoyed FHA
insurance on their |oans, and the investor nortgagees, who
purchased the | oans assum ng that the MPs had been paid. The
Board further states that such actions by Security National do
not conformto generally accepted practices of prudent |enders
and denonstrate irresponsibility. According to the Board, these
viol ations are grounds for wi thdrawal of Security National's
nort gagee approval pursuant to the regulations that are codified
at 24 CFR 25.9(9g), (j), (p), and (w. Security National was
further advised of its right to appeal and to this proceeding.
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On Decenber 7, 1989, Ruben A Ranvos, the chief executive
of ficer of Security National, filed a request for a hearing
within thirty days. A nortgagee is entitled to a hearing within
thirty days, in a case where the Board has determ ned to take
adm ni strative action against it prior to a hearing. See 24 CFR
25.8(b). The letter requesting the hearing was m saddressed by
t he Respondent and was not received by the Docket O erk unti
Decenber 20, 1989. Thus, the Chief Administrative Law Judge
ruled that the respondent was entitled to a hearing within 30
days of Decenber 20. On January 8, 1990, the Chief Judge issued
a Notice O Hearing And Order which made t he above-stated
ruling, scheduled the hearing for January 18, 1990, in Los
Angel es, and ordered the governnent to file its Conplaint and
the respondent to file its Answer by January 12 and 16, 1990,
respectively. This case was assigned to ne on January 11, 1990,
and | issued an order for the parties to produce their |ists of
docunents and w tnesses intended for use in the hearing by
January 16, 1990.

The government filed its Conplaint And Statenent O Charges
on January 12, 1990, and Respondent answered it orally at the
hearing. The hearing was conducted in Los Angel es on January
18, 1990. At its conclusion, the governnment's request for |eave
to submt a post-hearing brief after receipt of the hearing
transcript was granted. The governnment was given 15 days after
such receipt to file its brief, and the respondent was given 15
days after receipt of the governnent's post-hearing brief to
fileits owm. Unrefuted testinony and
evi dence in the hearing had shown that irreparabl e danage,
probably goi ng out of business, would accrue to Security
Nati onal by continuance of its status of being w thout nortgagee
approval for any period (Transcript at page 248, 295, 297;
hereafter, e.g., T 295). There was also unrefuted testinony
t hat Respondent was doing all in its power to correct the
situation it had created (T 18-20; 241-245) and had instituted
new procedures to prevent a reoccurrence (T 245). Therefore,

t he government was asked its views on a stay being ordered until
a determnation could be witten (T 285). The governnent could
not articulate a reasonabl e expectation of harmto itself or the
publ i c shoul d Respondent be permitted to resune business pendi ng
a determ nation of the case (T 285, 286). 1In fact, the
government had never checked to determ ne whether Security

Nati onal had nmade tinely paynents for the eight nonths precedi ng
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wi t hdrawal of its nortgagee approval (T 287-289). Accordingly,
the withdrawal of nortgagee approval was stayed pending the

i ssuance of a determ nation, and the governnent voiced no
objection (T 302).

A Notice was issued on January 23, 1990, which reduced to
witing the orders nade at the end of the hearing that stayed
the withdrawal and specified tinme limts for subm ssion of post-
hearing briefs. On January 24, 1990, the governnent noved for
clarification of the Notice, asking "whether the stay is a fina
determ nation of the Court, or whether the stay is an
interlocutory ruling pending final determ nation of this
matter." The government requested a ruling by January 26, 1990,
not wi t hst andi ng Respondent's right to answer a notion wthin
seven days. On January 28, 1990, the governnent filed a Mdtion
Requesting Certification O Ruling For Review By The Secretary,
and on January 30, 1990, it filed a Petition For Review with the
Secretary. In both docunents, the government argued that the
stay was beyond the powers of this forum In the first, it
asked for certification of the question for a decision by the
Secretary, and in the second, it asked that the stay be
overturned. On February 5, 1990, the governnment filed a Mtion
To Reopen Hearing Record for the purpose of filing newy
di scovered evi dence.

Respondent did not answer any of the notions. By Oder
dat ed February 9, 1990, the Mdtion Requesting Certification was
deni ed. Although the stay order involves inportant issues of
| aw and policy, certification would not have advanced the
ultimate term nation of the litigation, as required by 24 CFR
26.26(a)(2), and in fact it could have delayed it. The Mdtion To
Reopen was granted. The governnent filed its post-hearing brief
on February 13, 1990. Respondent did not file a post-hearing
brief wwthin the allotted tine, i.e., by February 20, 1990.
Accordingly, this case becane ripe for determ nation on this
| ast - named dat e.

Fi ndi ngs of Fact

Respondent is and, at all tines relevant to this
proceedi ng, was a nortgage | ending conpany with its nmain office
at 2001 East 1st Street, Santa Ana, California. 1t was approved
as an HUD- FHA nonsupervi sed nortgagee in March, 1984. Security
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National's business is to originate FHA-insured | oans and sel
themto other FHA-approved nortgagees for servicing. Thus, it
earns a fee for originating each |loan and al so nakes a profit on
the sal e of each | oan.

To insure a nortgage with HUD s Mutual Mortgage | nsurance
Fund, HUD charges a premiumin lunp sumthat is referred to as
the OTM P or MP as indicated earlier in this determ nation
The process practiced is that the MP is paid by the nortgagor
to the originating nortgagee who, in turn, remts it to HUD
The nortgagor may pay the MP in cash at closing or, as is done
in many cases, he may add the M P to the anobunt nortgaged. Upon
paynment of the MP to HUD the nortgage is endorsed for
i nsurance, and a nortgage insurance certificate (MC) is issued
to the nortgage |l ender. When a loan is sold by the originating
| ender to another nortgagee the M C goes with it.

In 1988, Altus Mrtgage of Mbile, Al abama, a servicing
nort gagee, made inquiries of HUD to determne if FHA nortgage
| oans which it had purchased from Security National had been

insured. It was discovered that at |east 72 of the |oans had
not had their OTMP paid and that, therefore, no M C had been
issued; i.e., the loans were not insured. Another nortgagee,

Lomas Mortgage USA, al so conplained to HUD that loans it had
bought from Respondent had not been insured.

During 1988-1989, HUD s Ofice of Inspector Ceneral (OGQ
undertook a nationwi de audit to see if FHA-approved nortgagees
were remtting MPs in a tinely manner. Respondent was sel ected
for audit because of the concerns raised by Altus and Lonas.

The 1 G assigned to HUD s Los Angel es office began its audit of
Security National on April 1, 1989 for the audit period of Apri
1, 1987 through March 31, 1989. The audit disclosed that of 280
OTM Ps made by Respondent for nortgage | oans which were cl osed
from Novenber 1, 1986 through March 31, 1989, there were 218,

val ued at $624, 249, that had been paid late. Late charges of
$24, 970 had been paid, but interest in the amount of $35,673 for
these |l ate-paid MPs remai ned unpaid. Sone of the MPs and | ate
penal ti es had been paid by investing nortgagees rather than
Respondent. The M P paynents averaged 322 days | ate and ranged
from1l7 to 693 days late. Further, as of March 31, 1989,
Respondent had 105 additional M Ps outstanding, of which 75 had
been placed into GNMA pools by investing nortgagees. By June
26, 1989, 95 of these M Ps had been paid w thout interest.
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Respondent's officers told the HUD auditors that late
paynments were due to a | ack of adequate staffing and a cash-fl ow
problem They admtted that newl y-collected MPs were routinely
used to pay old MPs to HUD. The audit reveal ed that Altus,
through its parent, Altus Bank, had advanced the funds to pay 48
unpaid MPs. Respondent and Altus Bank entered into an
agreenent for Respondent to reinmburse Altus for the funds
advanced to pay the MPs. Lonmas advanced the funds to pay 11
MPs for loans it had purchased from Security National. By the
time of the hearing, Lomas had demanded paynent, but it had not
been made. Finally, up to the tinme of the hearing, Respondent
had continued to fail to pay any interest, by then totally over
$50, 000. Conpany officers said they were waiting to be billed
by HUD for the interest.

At the hearing, the respondent’'s representative admtted
all that was contained in the auditors' report (T 18). He in
fact stipulated to the facts as outlined above (T 26).
Respondent's contentions in the hearing were that no regul ations
require paynment on time, only that a late penalty and interest
are required for a late paynent. Mre inportantly, no
regul ation states that a nortgagee's approval can or will be
wi t hdrawn for making | ate paynents. Respondent argued that upon
determ ni ng that many paynents had been nmade |l ate or not at all,
hercul ean efforts, including involvenent of its officers
personal funds and property, were expended in an attenpt to
correct the situation, and that w thdrawal action is unwarranted
and had not been taken against other firns in simlar
circunstances. The representative argued that Security Nationa
has i npl enmented a new system enploying an escrow agency, to
ensure that paynents are nmade directly and i mediately to HUD
Finally, he argued that Security National began taking steps, on
its own, to correct the MP paynent situation four to six nonths
prior to the commencenent of the HUD audit (T 19-23).

Respondent suggested that, in view of its good-faith efforts,
etc., a probation with a requirenent to pay all that is due
woul d be a nore appropriate sanction than withdrawal of its
approval (T 22).

Appl i cabl e Law

The Mortgagee Revi ew Board was established by codification
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of the regulations found at 24 CFR Part 25 for the purposes of
determ ni ng acceptability of nortgagees and ensuring their
conpliance with the applicable regulations. Its power relating
to adm ni strative actions agai nst nortgagees is found at 24 CFR
25.2. The grounds for the Board's application of sanctions

agai nst nortgagees are listed at 24 CFR 25.9 and include the
foll owi ng subsections, which were applied in this case:

(g) Failure to conply with any agreenent,
certification, undertaking, or condition of
approval listed on either a nortgagees's
application for approval or on an approved
nortgagee's Branch Ofice notification;

(j) Violation of the requirenents of any
contract with the Departnent, or violation
of the requirements set forth in any
statute, regulation, handbook, nortgagee
letter, or other witten rule or

i nstruction;

(p) Business practices which do not conform
to generally accepted practices of prudent

| enders or which denonstrate
irresponsibility;

(w) Any other reasons the Board, Secretary
or Hearing Oficer, as appropriate,
determne to be so serious as to justify an
adm ni strative acti on.

The regul ation providing for one-tinme paynents of nortgage
i nsurance premuns is found at 24 CFR 203.259. It provides for
paynment of the MPs to the Comm ssioner of FHA. The
responsibility for and timng of the paynents are provided for
in the regulation codified at 24 CFR 203. 280:

For nortgages for which a one-tine MP is
to be charged in accordance wth
(sec.)203.259a, the nortgagee shall, within
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fifteen days of closing and as a condition
to the endorsenent of the nortgage for

i nsurance, pay to the Conm ssioner for the
account of the nortgagor, in a manner
prescri bed by the Comm ssioner, a prem um
representing the total obligation for the
insuring of the nortgage by the
Comm ssi oner .

Late paynent of the MP is provided for by the regul ation
codi fied at 24 CFR 203.282, as foll ows:

(a) Paynent of one-tinme MPis late if it
is not received by HUD by the fifteenth day

after closing. Late paynment shall include a
| ate charge of four percent of the anount of
the MP.

(b) If paynent of the MP is not received
by HUD w thin 30 days after closing, the
nortgagee will be charged additional |ate
fees until paynment is received at an
interest rate set in conformty with the
Treasury Fiscal Requirenents Mnual .

HUD provides a form Transmttal for Paynment of One Tine
Mort gage | nsurance Prem um (OTM P), designated HUD 27001(11-87),
which is to acconpany M P paynents to the Departnent. It
provides for Mdrtgagee Information in Part 1. and for Mortgage
Data in Part 2. Part 3. of the formprovides for O'M P Dat a.
Lines a. through c. of Part 3. are to be filled in with the
amount of a new nortgage OTM P, any refund credit froma
previous nortgage, and the net of the two, respectively.
Instructions for filling out each line are to the right of the
bl anks to be filled in, nuch in the sanme manner as on a federal
tax form Line d. asks for Late Charge Due (4% of 3.c.). Line
e. asks for Interest Due. The instructions for these two |ines
are:

3.d. A 4% Il ate charge shall be paid if the
OTM P paynent is not expected to reach HUD
wi thin 15 days of the closing date in Item
2.b. Enter 4% of Net OTMP fromltemc.

3.e. In addition to the |ate charge, daily
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interest shall be paid on the Net OTM P

(Itemc.) fromthe closing date if the OITMP

paynment is not expected to reach HUD within

30 days of the closing date. Use the current

val ue of federal funds rate (published

quarterly in the Federal Register) to

conmpute the interest due.

HUD al so uses a conputer-produced print-out entitled One-

Ti me Mortgage | nsurance Premium (OTM P) Statenment O Account.
This is sent to nortgagees for each nortgage for which an MP
has been paid. It contains the pertinent information regarding
the nortgage, the date of its printing, and so on. The print-
out al so says, in pertinent part:

This confirns recei pt of the OTMP
remttance(s) listed below. "Endorsenent of
the nortgage i s not authorized." Late
charges/interest are due. Upon receipt HUD
wi Il authorize the local HUD office to
endorse a nortgage up

to: ($ anount).

Late charge is due when the OTM P does not
reach HUD wi thin 15 days of the closing date
and interest is due when the OTM P does not
reach HUD wi thin 30 days of the cl osing
date. PLease remt the nonies due HUD with
a formHUD 27001, Transmittal For OTM P.
Amount s due HUD are:

Lat e charge $

(anount)

I nt erest Charge $. 00
Total Amount Due HUD $ (anount)

The FHA al so i ssues periodic instructions to nortgagees in
a meno format called a Mirtgagee Letter. On August 2, 1983, the
Commi ssioner issued Mdrtgagee Letter 83-21, entitled One-Tine
Mort gage I nsurance Premum This instruction inplenented the
one-tinme paynent plan in place of the previous plan of nmultiple
paynents. It gives a detailed description of the program and
instructions for nortgagees. It states, with regard to when the
M P shoul d be made, "I medi ately after closing, send the paynent
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of the MP to HUD, Post Ofice Box ..." As to |ate paynent of
the MP, the Letter says:

You nust pay a |late charge equal to 4
percent of the total MP due if paynent
reaches HUD s Atl anta depository nore than
15 days after the closing date. You should
include the 4 percent |ate charge in the
total rem ttance whenever you expect the
paynent to be |ate.

If the M P paynent reaches HUD s
depository nore than 30 days after the
cl osing date, you nust pay interest at a
percentage rate set in conformty with
Treasury Fiscal Requirenents Manual, and
announced quarterly in the Federal Register.
The interest charge is in addition to the 4
percent |ate charge, but the |late charge is
not included in the amount on which interest
is computed. Wile the interest charge on
unpaid MP is calculated on a daily basis
begi nning on the date of closing, interest
will be assessed only on MP paynents
received nore than 30 days after closing.

Near the end of the hearing, after nuch questioning by the
presiding officer concerning what regul ati ons put a nortgagee on
notice that certain conduct could lead to withdrawal of its
nort gagee approval, it was al so reveal ed that 24 CFR 203.2
states (T 272):

To be approved for participation in the
HUD- FHA nortgage i nsurance prograns, and to
mai ntai n approval, a nortgagee nmust neet the
foll owi ng general requirenments of sec. 203.3
t hrough sec. 203.7, as appropriate [enphasis
added] .

(d) I't shall not use escrow funds for any
pur pose other than that for which they were
recei ved.



After the hearing, as a result of the presiding officer's own
review of the regulation, the foll ow ng subsection of section
203. 2 was found:

(f) It shall conply with the servicing
responsibilities contained in Subpart C of
this part, with all other applicable
regul ations contained in this title and with
such additional conditions and requirenents
as the Conm ssioner may i npose.

Section 203.2 of the regul ati ons, however, is not sent to
nort gagees along with the rest of the applicable regul ations,
nortgagee letters, and procedures when they are sent to a
nortgagee (T 273).

Di scussi on

Respondent has never denied that it was delinquent in
paying MPs, |late fees, and interest, or that, at the time of
the hearing, all of the interest was still owed (T 18, 66, 71).
Its contentions are that the Departnent's regul ati ons and
procedures do not actually require paynent of the MPs within
fifteen days, only that fees and interest should be paid if the
M Ps are paid beyond that period; that the regulati ons do not
warn nortgagees that their approval can be w thdrawn, or even
suspended, because of |ate paynent or nonpaynent; that the
government persisted in billing it for zero interest owed, but
that it is and al ways has been ready to cooperate with the
governnent in
determ ning the anmount of interest owed and paying it; and that,
because the officers of

Respondent have been naking trenendous efforts, including using
personal assets, to correct the situation, and because ot her
firms have not been suspended or debarred for |ike problens, the
sanction applied by HUD is unwarranted and shoul d be reduced to
a probation (T 19-23).

Wil e the regul ations nmake clear that the fifteenth day
fromclosing is the due date for the MP, they provide for late
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paynments with, seemingly, nolimts (T 230). The forns used by
the Departnment, and quoted in pertinent part above, appear to
invite |late paynent. Mreover, neither the regul ations,
procedures, nor forns require any sort of escrow or escrowlike
handl i ng of the nortgagor's MP; only that the nortgagee nust
pay the anount due (T 33-35, 124-130, 151, 231, 277). Further,
the procedures are devoid of anything that woul d ensure paynent;
i.e., if the MP is not paid, nothing tells the nortgagor or HUD
or the prime | ender, or anyone else, that it has not been paid
(T 52-54). There is no tracking of, or continuing
accountability for, the nortgagor's paynent for his MP (T 86).

Before a | ender gets HUD s nortgagee approval, HUD provides
trai ni ng, handbooks, nortgagee letters, and other guidance, but
the only assurance it has that the nortgagee will foll ow HUD

requirenments is that "...during their approval process, they
have stated to us that they're going to adhere to all our
requirenments (T 58)." There is no docunent signed by a

nort gagee prom sing to adhere to requirenents, and there is no
contract between a nortgagee and HUD that includes any

ci rcunst ances under which approval will be withdrawn (T 76-77, T
276-277). According to one governnent witness,"...there is
nothing to say or to force the I ender to pay that MP as far as
a police authority (T 87)." In fact, throughout the period that
HUD officials were conmunicating with Respondent's officers
about the nonpaynents, and getting them paid, nothing was said
to themto indicate that their conpany could |l ose its approva

as a consequence of its delinquencies (T 79).

However, even though nuch is done sinply on the basis of "a
handshake" (T 88), it is clear that, because of the nature of
t he business, the Department nust rely upon the integrity of the
| enders (T 98). The Departnment, not unreasonably, views the
borrower's M P funds as anal ogous to escrow funds (T 99), and
considers the nortgagee to have a fiduciary responsibility to
the borrower to use themto purchase the borrower's nortgage
insurance fromHUD (T 100). |If the nortgagee fails to send the
noney and the formto HUD, there is no insurance, and everyone
knows that, including the nortgagee.

Nonet hel ess, not much seens to happen when the paynents are
made |late. Testinony in the hearing reveal ed that even where
paynents are made six nonths late, along with late fees and
interest, there are no sanctions applied by the regional office,
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and whether or not it refers the situation to the home office
for review by the Board is "a matter of judgenment” that is not
tied to the anbunt paid |late or even how late it was (T 104-
106). Not only are the regul ati ons devoid of sanctions, other
than the nonetary penalty and interest, for |ate paynent or
nonpaynent of MPs, but there is no history of sanctions being
applied to any nortgagee until 1988 (T 232).

The Statenent of Account forns always |ist the interest due
as zero where it says "Anounts due HUD are," and, nonethel ess,
t he Departnent expects nortgagees to cal cul ate and pay any
interest that is due. The Departnent says it does not bil
nortgagees for interest in spite of the fact the Statenent reads
like a bill (T 161). Even in this case, where the conpl aint
agai nst Respondent is nonpaynent, the Departnent persists in
dependi ng upon Respondent to calculate the interest it owes (T
143- 145).

The Statenent of Account reads like a bill. 1t even
i ncl udes the words "Anounts due HUD are (T 164)". Even the
Departnental enpl oyees who deal with it believe it is like a
bill while they insist that it is not neant to be one (T 169),
and that if they were "custoners" instead of enployees, they
woul d take the neaning of HUD fornms to be "that | could get away
with being late if | nade the late paynment” (T 173, 230). On
t hese statenents that | ook and sound like bills, the interest
owed is always stated to be zero, even when it is known to be
much nore (T 170-172). Wien the MP is paid late, and no
interest is paid with it, the Departnent will issue the MC and
still send out a Statenent of Account showi ng zero interest due
(T 171). In this case, HUD accepted 218 | ate-paid MPs, sent
out the M Cs w thout question, and then sent out Statenents of
Account that listed zero "interest due," where interest indeed
was due for 17 to 693 days (T 254).

Even though FHA | oans were instituted in 1934, the Board
was created in 1975, and the one-tine paynent system was applied
in 1983 (T 221), only five nortgagees have had their approval
W thdrawn (T 187) and two nore have been placed on probation (T
189). Al of these have been since 1988 (T 223-4). No other
sanctions were applied to any ot her conpanies because of late
paynment or non-paynent of MPs (T 226). Only one ot her
wi t hdrawal of approval has been upheld. |In that case, the
wi t hdrawal was for three years and was based in part on evi dence
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of foul intent as opposed to error (T 226). Thus, while there
may or may not have been ot her nortgagees that have not paid
their MPs or have paid themlate, and it is inconceivabl e that
there were not many others in all those years, a "conscious
deci sion on the part of the Departnent as a whole to tighten up
procedures” (T 228) has caught Security National off guard.

Security National started paying its unpaid MPs in
Novenber of 1988, which is approximately half a year before HUD
started its investigation and conducted its audit (T 244). At
that tine, calls to an unnanmed contact at HUD who is listed in
one of HUD s handbooks told Respondent's officers that all they
had to do was pay interest (T 242, 250), and that there were no
specific regul ati ons covering | arge nunbers of unpaid MPs (T
244). They told the HUD officials at that tinme that they
accepted responsibility and woul d work out how to pay all that
was owed (T 244).

Respondent's only witness was its Vice President in charge
of real estate operations (T 258). He stated that during the
time that these many | oans were nade but their MPs were unpaid,
anot her 80 to 100 were made with the M Ps paid, and that nany VA
| oans were also properly made (T 258). The reasons he gave for
t he nonpaynment of M Ps were threefold: that Security National
di d not have proper
accounting procedures to determ ne when and if a paynent had
been made, that a secondary office in Salt Lake City was staffed
wi th i nconpetent enployees, and that he and the other officers
of the conpany were negligent in that they "were not paying any
attention to it" (T 259-260). He clained that he and his
partners coul d have shut down the business without trying to
repay the MPs but that their attenpts to correct the situation
show that they had and have no foul intent with regard to the
M P noney (T 263).

The witness admitted that the regul ati ons nake cl ear that
the MPs are to be paid, and clainmed that he and the other
of ficers thought that they were being paid (T 265). He could
not explain how they could have thought the M Ps were being paid
in light of the fact that the conpany nust have had a | ot of
extra noney at its disposal; probably about $700,000 (T 262,
265). He admitted also that the M P noney was being used for
ot her purposes (T 266) and that it nmust have occurred to the
other officers who were involved with the FHA | oans that they
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were not paying the MPs (T 267). The witness testified that
the other officers of the conpany are nore than just conpetent,
and that it would not surprise himif at |east one of them knew
that the MPs were not being paid (T 269). He admtted that
Respondent's conduct was "irresponsible" and not "the actions of
a prudent lender" (T 277).

This only witness of Respondent's also acted as
Respondent's representative in the hearing. He was a surprise
to all concerned since he was not one of the Security National
of ficers who had been dealing with HUD s officials for these
many nonths. Near the beginning of the hearing, he msled the
presiding officer concerning his ability to conduct Respondent's
case when, in answer to the question, "M . Sparks, are you an
attorney?" he answered, "No, sir" (T 38). Late evidence,
admtted into the record in accordance with the Order Reopening
Heari ng Record of February 16, 1990, reveals that this w tness
is a disbarred attorney who was renoved in Septenber, 1988, from
the practice of lawin California for m susing client trust
funds.

Concl usi on and O der

It cannot be gainsaid that HUD s regul ati ons, directives,
procedures, and forns could use a great deal of clarification
and general tightening up. | have sonme synpathy for
Respondent's w tness who pl eaded during the hearing (T 245):

there is no set of circunstances
governi ng any escrow with these nonies [paid
for insurance by the nortgagor]. None. You
can have that noney directed to Tinbuktu if
you want. There is no requirenent that you
do anything with this noney except pay
OTM Ps and it doesn't say with that noney.
You could pay OTMP with anything. There is
no governnent regul ati on whatsoever in this
whol e area, nothing with this. There is no
escrow accounts (sic) required. There is no
accounting required. There is no interim
processing required. There is no trust
account analysis required. There is nothing
except "you will pay the OTM P and if you
don' t



pay themw thin 15 days, you'll pay four

percent |ate charge, and if you don't pay
themin 30 days, you'll pay interest," and
that is it. There is not one other
government regul ati on covering OTM Ps any

place. It doesn't exist.

To this | would add that, with the possible exception of
subsection 203.2(f), there is nothing in the regulations
specifically stating that |ate paynent or nonpaynent of MPs
will, or even could, result in w thdrawal of nortgagee approva
rather than only the inposition of a nonetary penalty and

i nterest.

Nonet hel ess, Respondent cannot be excused on the basis of
these failings of the regulations. Even if there were no
regulations at all, people who are in the nortgage sal es
busi ness can and shoul d be expected to know, as a basic prem se,
that the M P noney they receive fromnortgagors nust be paid to
HUD for the nortgagors' insurance and that failure to do so is a
breach of ordinary duty. The officers of Security National are
not nai ve begi nners, unsophisticated in the ways of finance.
They are in the thick of it; they are very experienced and
know edgeabl e. They had to have known exactly what they were
doi ng, as, indeed, one of their nunber on the stand suggest ed;
i.e., that they were inproperly diverting funds to their own
and/ or their conpany's use, taking advantage of what had al ways
been very | oose enforcement, at best, with in mnd that if they
were caught they could sinply pay up, and if they were not
caught, perhaps they were hone free with a great deal of extra
cash. As to the plea that they had started corrective action
before HUD s intervention, this was only after Altus and Lonas
conplained. It is a fact of little significance.

Notwi t hstanding its poorly witten regul ati ons and forns,
the government has a right to restrict its dealings with
nortgagees to those which it can trust, to those which show
responsibility in their dealings with the governnment and their
custoners, and to those who do in fact conduct their affairs in
t he manner of ordinary prudent |enders. Security National is
not such an organization. Its npost recent denonstration of
i rresponsi bl e behavior was at the hearing itself where its
representative, who is much practiced at nm susing custoner
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funds, m slead the presiding officer and all others involved in
this case concerning his |egal background.

Respondent's sole witness's unsubstanti ated testinony of
Respondent' s innocent errors, good intentions, and unsolicited
efforts to nake good the paynents owed is without credit.
Moreover, msuse of client trust funds is a type of breach of
fiduciary duty so simlar in nature to the failings that
Respondent is charged with here that one cannot but concl ude
that perpetration of the former served as practice for the
|atter.

In New Century Mortgage Co., HUDALJ 89-109- MR (1989), a
nort gagee which had failed to tinely send MPs to HUD, and who's
notivation for so failing was in serious question, had upheld on
review the withdrawal of its nortgagee approval for a period of
three years fromthe date of its notice of w thdrawal.
Accordingly, | conclude that a three-year w thdrawal of
Respondent's HUD- FHA approval is appropriate and necessary in
this case to ensure that the seriousness with which HUD views
its conduct will not be m sconstrued by its owners and officers,
or by any other persons doing |like or simlar business with FHA
and that the public interest will thereby be protected.
Respondent has al ready been wi thout its nortgagee approval for
one nonth. Thus, good cause having been shown for the
wi t hdrawal of Security National Service Corporation's nortgagee
approval for a period of thirty-five nmonths fromthe date of
this determ nation, it is

So ORDERED.

/s/

Robert A. Andretta
Adm ni strative Law Judge

Dated: March 19, 1990.



