U.S. Department of Housing and Urban Development

Office of Housing

___________________________________________________________________________

Special Attention of:                        Notice   H 94-44 (HUD)

All Secretary's Representatives

All State Coordinators                       Issued:  06/16/94

All Area Coordinators                        Expires: 06/30/95

All Housing Directors                        ______________________________

All Directors of Housing Management          Cross References:

All CPD Division Directors                   58 FR 54247 (October 20, 1993)

All Chief Property Officers                  Notice H 93-82

___________________________________________________________________________

Subject:  SFPD Modified Sales Procedures

     This Notice is the result of suggestions and inquiries received from

Field Office staff and a variety of nonprofits and public agencies who are

customers of the Single Family Property Disposition Sales Program.  It

covers issues that have been raised for which non-regulatory solutions may

be found within discretion already delegated to Field Offices.  Issues not

specifically raised herein will continue to be covered by Housing Notice

93-82.  Throughout the Notice, reference is made to Directors of Housing

Management having responsibility for this program.  After the next stage of

field re-organization takes effect, those responsibilities will

automatically come under Single Family Division Directors in most Field

Offices.

Owner-Occupant Priority Period

     Housing Notice 93-82 issued October 25, 1993, established a 20-day

owner-occupant priority period for all properties outside of revitalization

areas and all insurable properties within revitalization areas.  Some Field

Offices have found this time period too restrictive, others not restrictive

enough.  In such circumstances, Directors of Housing Management should

exercise their best judgment and change the priority period to best respond

to the needs of the marketplace.  SAMS has been modified to provide the

necessary flexibility for Field Office input.

     In those offices where a 20-day period leaves few, or no, properties

available to nonprofits and public agency buyers, Directors of Housing

Management may wish to consider decreasing the owner-occupant priority to a

minimum of ten days.  Conversely, in offices where ample inventory remains

after 20 days of marketing to owner-occupants, Directors of Housing

Management might consider extending the priority period to a maximum of 30

days.  Current regulatory constraints confine the program to a 10-30-day

timeframe for the owner-occupant bid period.  It can not be shorter than 10

days, or longer than 30 days.

    Where properties remain unsold after the owner-occupant period, are not

purchased by a nonprofit or government agency, and the price or terms

remain unchanged, they are then made available to the general public on an

extended listing.  If prices or terms are changed, the properties may

continue in the general public category, subject to a new 10 day

competitive bidding period, or, at the discretion of the Field Office, be

offered again only to owner-occupant buyers in a competitive bidding

period.

___________________________________________________________________________

HSIP: Distribution:  W-3-1, W-2(OGC)(H)(Z), W-3(A)(H)(ZAOO), W-4(H), R-1,

                     R-2, R-3, R-3-1(H)(RC), R-3-2, R-3-3, R-6, R-6-1,

                     R-6-2, R-7, R-7-1, R-7-2, R-8, R-8-1
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Determination of Revitalization Areas

     Beginning in Fiscal Year 1995, and upon the effective date of the

Final Rule, Directors of Housing Management will determine areas that are

suitable for applying deep discount pricing (30 percent off fair market

value) on HUD owned properties.  Since this will be the case, it is

important that consultation begin immediately with appropriate local

government officials in jurisdictions likely to be impacted.  While

Directors of Housing Management should primarily determine areas

appropriate for discounted sales based on HUD's aged inventory and sales

experience in the proposed areas, program regulations emphasize the

importance of coordinating affordable housing programs within neighborhoods

also targeted by City officials.

     Where the City has a HUD-approved Comprehensive Housing Affordability

Strategy (CHAS), or successor plan, it is important to ensure that HUD's

designated revitalization areas are coordinated with it to the maximum

extent feasible.  For this purpose, Housing staff should consult with

Community Planning and Development (CPD) staff in the appropriate local HUD

Office before contacting local officials, and, for jurisdictions having

significant HUD inventories, become familiar with the City's plans for

those areas.

     Standards for determining "revitalization areas" in Fiscal Year 1995

will be identical to those currently being applied to determining

"exception" sales as defined in Housing Notice 93-82.  However, in Fiscal

Year 1995, these standards will determine eligible areas, rather than the

eligibility of individual properties as is presently the case.  To restate,

in Fiscal Year 1995, the 30 percent discount will be applicable on

uninsurable properties in areas where the following criteria can be met

     1)   The neighborhood has a significant concentration of vacant

          properties, including those owned by HUD, and exhibits other

          characteristics of economic distress;

     2)   The neighborhood is targeted by the locality for establishing

          affordable housing and providing adequate supportive services;

          and,

     3)   In general, properties remain in HUD's inventory for at least

          eight months OR require minimum property standards (MPS) related

          repairs exceeding $15,000, or 50 percent of the estimated

          "as repaired value", whichever is greater.

     Directors of Housing Management shall identify their "revitalization

areas" by ZIP code, and notify the Director of Single Family Property

Disposition in Headquarters of their selections no later than August 22,

1994.  While "revitalization areas" will still be identified by ZIP code

for tracking purposes, Field Office staff will apply the 30 percent

discount only in those neighborhoods within the ZIP code meeting the

standards defined above, unless the entire ZIP code is being designated,

and only for properties offered without FHA mortgage insurance.

Exception Areas and the 30 Percent Discount

     For the balance of Fiscal Year 1994, Chief Property Officers should

continue to apply the exception criteria, as described above, to the sale

of individual properties outside designated revitalization areas.  Such

properties are priced using their as repaired value and then subtracting

the estimated cost of MPS repairs before applying the discount.  For Fiscal

Year 1995, guidance will be provided in a future Notice on the standards to

be applied for a 30 percent discount on properties located outside

revitalization areas.

     If more than 10 properties in this category are sold within the fiscal

year, such sales must be approved in writing by the Director of Housing

Management.  (Housing Notice 93-82 required this approval be received from

the Regional Administrator.)  Exception sales are to be determined on a

case by case basis until further notice.
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Partial Discounts on Sales Price

     Occasionally a nonprofit, or government agency, may elect to use a

broker in order to facilitate identification of HUD owned properties

suitable for a particular program, or request that HUD pay a dollar amount

towards closing or financing costs.  In this instance, any applicable

discount applied at closing will be minus the full sales commission and/or

the closing-financing costs claimed on the Sales Contract

Monitoring Investor Buyers

     Some Field Offices have reported abuse of the owner-occupant priority

period by investors misrepresenting themselves so that they are included in

the initial bid period for properties.  In order to address this problem

more effectively, SAMS has been modified to record the Social Security

Number (SSN) of individual buyers.  This number is already being collected

on the Form HUD 9548, Sales Contract, approved by OMB for use through

September 30, 1995.  Chief Property Officers must now ensure that it is

entered on the Sales Contract and then into SAMS on the Sales Offer

Accepted screen (CM-DS-OA).  In Fiscal Year 1995 and beyond, SAMS II will

allow the user to compare the SSN of a buyer with all previous buyers in a

given period within a Field Office jurisdiction.

     Chief Property Officers are also responsible for notifying brokers and

buyers of the Section 1010 warning contained in the revised Sales Contract

which has now been distributed.  The penalties for misrepresentation on a

HUD Sales Contract are severe -- a fine of up to $5,000, a two year prison

term, or both.  If this provision has not been emphasized previously, it

should be highlighted in a future Field Office communication with brokers.

     Where a Field Office identifies a problem buyer, staff should

recommend a Limited Denial of Participation in consultation with local HUD

Counsel.  When appropriate, the Director of Housing Management may also

consider referring the matter to the Inspector General for further

investigation.

Limitation on "Windfall Profit"

     Several Field Offices have expressed concern about some nonprofit

organizations, or public agencies, appearing to make a "windfall profit" at

resale of formerly HUD owned properties.  It is anticipated that a

nonprofit sponsor, like any other housing developer, is entitled to a

reasonable fee in order to cover costs.  This fee should include overhead

and staffing costs related to the project, but frequently does not.  When a

nonprofit makes a non-cash contribution of these costs to the project,

later they often pay the true price in high turnover of experienced staff

and widely fluctuating periods of organizational capacity.

     A study on "Nonprofit Housing:  Costs and Funding", published in

November 1993 by the Office of Policy Development and Research (PD&R),

demonstrates that nonprofits working with multifamily affordable housing

programs could have legitimately charged a developer's fee of six percent

of net development cost (Net development cost is defined as all project

costs excluding overhead and developer's fee.)  Absent a specific parallel

study with a focus on single family programs, the Department believes that

the existing PD&R study provides a reasonable basis for determining

appropriate rates of return on nonprofit housing ventures.

_____________________________________________________________________
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     An example of a simple, single family pro forma would be:

          Acquisition                      $40,000

          Rehab                             20,000

       *  Financing/Legal Fees               5,000

                                           _______

                                           $65,000

          6% Developer's Fee                 3,900

                                           _______

          Resale Cost                      $68,900

The above does not attempt to include all possible cost categories on which

to base the six percent developer's fee.  Nonprofit sponsors need to recoup

their legitimate costs while, at the same time, keep the property

affordable to the income level of their targeted buyers.

     Some fluctuation of the estimated six percent figure for developer's

fees is to be expected as it is tied to local development conditions and

requirements, including the structure of the financing being used in the

project.  As a general rule, however, it is not anticipated that a

nonprofit should realize more than a 10 percent rate of return on HUD

properties sold at the 30 percent discount, except where a higher rate is

otherwise authorized by another HUD program.

Optional Land Use Restriction Addendum

     Attached is a copy of a sample land use restriction addendum which

might be added to certain sales contracts at the option of the Field

Office.  It is designed to be used to limit profit which can be realized by

housing providers purchasing under the deep discount program and to ensure

that the appropriate targeted population ultimately benefits.  It is not

required, or recommended, for application in all sales to nonprofits and

government agencies, but it should be used when the Director of Housing

Management, in consultation with Field Counsel, has reason to believe it

appropriate.  If resale restrictions will not survive HUD's closing in your

State, Field Counsel may wish to consider placing the addendum language in

a separate contract to be signed at the closing.

Letter from Nonprofits & Units of Government

     Nonprofits which have purchased properties in the SFPD Sales Program

at the 30 percent discount level should be asked to submit a letter to the

Director of Housing Management by December 31, 1994, and annually

thereafter, giving basic information about their program accomplishments

over the past year.  If this report is not received within 30 days of its

due date, the agency shall be denied further participation in the deep

discount program until it is received, and found acceptable to HUD.

Participating units of government should also provide this letter unless

its contents would duplicate information already contained in other program

submissions required by HUD.  All participants should be notified of this

new requirement in writing as soon as possible.

*  Additional cost items might be architectural/engineering fees, energy

audit, permits and surveys, accounting, bonding, insurance, real estate

taxes, counseling, marketing and brokerage fees.

_____________________________________________________________________
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     Contents of this letter should include:  the number of properties

acquired from HUD at the 30 percent discount during the previous fiscal

year, and, for each property resold in that period, by address, its

acquisition cost, rehabilitation cost, and resale price.  In addition, the

letter should contain an overview of other program costs, including any

developer's fee applied, and certify that resale buyers were at or below

115 percent of median income for their area when adjusted for family size.

The letter must be signed by the Executive Director of the nonprofit, or

the staff person with chief operating responsibilites.  These letters will

provide Field Office staff with an ongoing performance record for providers

working on affordable homeownership programs within their jurisdiction.

They might also be the basis for any future inquiries which the Department

considers necessary to pursue.

Available Remedies

     If Field Office staff identifies an agency that appears to be abusing

the program, a letter should be sent to the provider from the Director of

Housing Management stating the facts of the case and issuing a caution

about the infraction.  If the practice continues, a Limited Denial of

Participation should be recommended after consultation with local HUD

Counsel.  In addition, where warranted, consideration should be given to

referring the matter for further investigation by the Inspector General.

     Any questions regarding this Notice may be directed to the Single

Family Property Disposition Division at 202/708-0740.

                                   ________________________________

                                   Assistant Secretary for Housing

                                   - Federal Housing Commissioner

Attachment

_____________________________________________________________________

                    Model Land Use Restriction Addendum

    This addendum is incorporated by reference to the FHA Sales

Contract executed on this same day of _________________, _______,

199__, between ____________________________ (purchaser) and the

Department of Housing and Urban Development, Seller.

1.   Unless an exception is granted in writing by the Seller:

a.  the initial purchaser shall resell the property only to a

person who intends to occupy the property as his or her principal

residence and whose income is at or below 115 percent of the

median income in the area, when adjusted for family size, or a

State, government entity, tribe, or agency thereof, or a private

nonprofit organization as defined in 24 CFR 291.405.

b.  the initial purchaser shall not resell the property for an

amount in excess of the net development cost plus ten percent of

the net development cost.  Net development cost is the total cost

of the project, including items such as acquisition cost,

architectural fees, permits and survey expenses, insurance, and

taxes, and excluding overhead and any developer's fee.

c.  the property may not be occupied by or resold to the spouse,

child, stepchild, parent, stepparent, or business associate of

any of the purchaser's officers, directors, elected or appointed

officials, or employees.

2.   This Addendum survives the expiration, if any, by operation

of law or otherwise, of the FHA Sales Contract, and shall

terminate five years from the date contained herein.

________________________________________          _______________

  Purchaser                                       Witness

________________________________________          _______________

  Seller:  Secretary of Housing and               Witness

  Urban Development by:  (type name)

