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   Special Attention of:                     Notice   H 94-22 (HUD)

All Regional Administrators, Directors

of Regional Housing, Directors of            Issued:  4/4/94

Housing Management, Loan Management          Expires: 4/30/95

Branch Chiefs, A and E/Cost Chiefs,          ______________________________

Valuation Chiefs, Directors of Housing       Cross References:

Development, Contract Administrators            HUD Handbook 4350.6, Notice

and Project Owners                              H91-29, Notice H92-51,

                                                Notice H92-54 
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SUBJECT:  Policy and Processing Adjustments to the Title II and

          Title VI Preservation Programs

I.   Purpose of this Notice.  Title II of the Housing and

     Community Development Act of 1987 (Title II), has over four

     years and Title VI of the National Affordable Housing Act of

     1990 (Title VI), has over a year and a half of operating

     experience.  During this time, the Department has determined

     that a number of policies and processes, set forth in the

     Handbooks or Notices cited above, should be altered to speed

     delivery of the programs and better serve our clientele.

     The changes are part and parcel of our ongoing process of

     self-evaluation, of which continuous feedback from Field

     office personnel has been the key, integral component of an

     internal critique which motivates us to deliver service to

     our customers in the most efficient and expeditious manner

     possible.  To achieve this purpose, this Notice provides,

     in Paragraph III, a suggestion to Field Offices for better

     management of the Preservation Program; and in Paragraph IV,

     changes being made in the program.  The changes described in

     Paragraph IV will be reflected in forthcoming revisions to

     the Handbooks and Notices.  However, they should be

     implemented immediately.

II.  Background.   The Multifamily Preservation Program is

     implemented through two separate programs:  Title II and

     Title VI.

     A.   Title II.  Regulations promulgating Title II of the

          1987 Housing and Community Development (HCD) Act were

          published in the Federal Register on September 21,

          1990.  Notice H91-29 provided Field Office Loan

          Management staff and Notice H93-21 provided Field

          Office Housing Development staff guidance on

          implementing Title II.
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     B.   Subtitle A of Title VI of the National Affordable

          Housing Act (Title VI) repealed and replaced Title II

          of the HCD Act.  Regulations promulgating Title VI are

          codified at 24 CFR Part 248, Subparts A and B, as

          amended by an interim rule published on July 13, 1993

          at 58 FR 37802.  The HUD Handbook 4350.6, Processing

          Plans of Action Under the Low-Income Housing

          Preservation and Resident Homeownership Act of 1990,

          which has been issued in stages since April 10, 1992,

          provides guidance to Field Office Loan Management

          staff.  Notice H 92-54 provides Title VI guidance to

          Housing Development staff.

     C.   Title III of the Housing and Community Development Act

          of 1992 (Title III) amended both Title II and Title VI.

          Regulations promulgating Title III are codified at 24

          CFR Part 248, Subparts B and C, as amended by an

          interim rule published on July 13, 1993 at 58 FR 37802.

          Revisions to HUD Handbook 4350.6 and applicable forms

          are being developed to implement these changes and will

          also replace Notice H91-29.  Housing Development

          Notices H93-21 and H92-54 are also being revised.  The

          forthcoming revisions are also based on comments from

          the Field Office staff about existing guidance and

          problems with the program.

III. Preservation Program Manager.  The Preservation Program

     requires cooperation between the Housing Management and

     Housing Development Divisions.  Frequently, poor

     coordination between these Divisions results in lost

     paperwork, lost time and poor service to our clients.

     Regional Housing Directors and Field Office Managers are

     strongly urged to designate a key staff person from within

     existing resources as the day-to-day coordinator of

     Preservation Program activities in their offices.  This

     person should have sufficient authority to mediate and

     resolve disputes as well as ensure that each Division

     carries out its responsibilities within the standards

     mandated by statute and the Management Plan goals.

IV.  Preservation Program Changes.  The following changes should

     be implemented immediately.  They supersede any handbook or

     notice provisions to the contrary.  The existing forms are

     being revised to reflect these policy changes.  Field Office

     staff should note the revisions which will be made on the

     forms as described below.
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     A.   Title VI project Eligibility.  Upon receiving an

          owner's Initial Notice of Intent (INOI), many Field

          Offices cannot verify in the Multifamily Preservation

          processing System (MPPS) that the project is indeed

          eligible or ineligible for the Title VI program.  If a

          property is not identified as eligible or ineligible in

          MPPS, the process of resolving eligibility can be

          lengthy.  In some instances there is a prior

          transaction which would make a project ineligible; in

          others the Field Office simply forgot to list the

          project as eligible when the MPPS database was being

          constructed.  In these cases, the INOI should be

          handled as follows:

          1.   If there is no record of the project in MPPS and

               the Field Office thinks that the project is

               probably ineligible, the owner should be asked to

               withdraw the INOI until the issue is resolved.  If

               the owner disagrees, the method established in

               Paragraphs 2 through 4 below may be followed.  The

               Field Office staff must make this determination as

               rapidly as feasible, given the circumstances to be

               investigated.

          2.   If there is no record of the project in MPPS and

               the Field Office has knowledge that the project is

               probably eligible, the owner may elect to proceed

               with the preservation process.  If the owner

               elects to proceed, it must agree in writing to pay

               the possible penalty set out in Paragraph 3 below

               before HUD begins the preservation Capital Needs

               Assessment (PCNA) and its appraisal.  The Field

               Office will acknowledge the INOI, provide the

               owner with the appraisal guidelines, and advise

               the owner that the appraisal process will proceed

               pending resolution of eligibility.  The Field

               Office, while establishing or verifying

               eligibility, or the lack thereof with the

               preservation Division, will also inform the owner

               that the resolution of eligibility will occur

               within 60 days.

          3.   If the project is determined to be ineligible, the

               owner will reimburse HUD for the cost of the PCNA

               and its appraisal.

          4.   If the project is determined to be eligible, the

               preservation process will continue.
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     B.   Plan of Action (POA) Acknowledgement.  Both Notice

          H91-29, paragraph 16.a. and Handbook 4350.6, Paragraph

          8-6.B.1. governing the Title II and Title VI programs

          respectively, require Field Offices to acknowledge

          receipt of a POA and whether or not it is complete.

          Title II requires that this be done within five days of

          receipt and Title VI requires that it be done within

          ten working days.  If the POA is complete, it is

          acceptable for processing and the processing clock will

          begin the day it was received.  If the POA requires

          additional items before it can be accepted for

          processing, it is incomplete, and the processing clock

          will not begin.  A timely and complete response from

          Field Offices is vital to owners and purchasers.

          1.   The time frame for the required response by the

               Field Office will be ten working days for both

               Title II and Title VI.

          2.   At its option, the Field Office may inform the

               owner/purchaser of an incomplete POA by letter

               which indicates that the complete POA must be

               submitted within the required six-month time

               frame, or by inviting it to an "intake conference"

               during which the incomplete components of the POA

               will be fully disclosed and explained.  If the

               Field Office invites the owner/purchaser to an

               "in-take" conference, it must be certain that the

               owner is contacted within the ten day period (as

               opposed to attempts at contacting) and understands

               that the complete POA must be submitted within the

               required six-month time frame.

          3.   If the owner/purchaser indicates, when submitting

               the POA, that it desires an intake conference in

               lieu of a deficiency letter, the Field Office will

               comply with the request.  In setting a date for

               the conference, the owner/purchaser should

               understand that the complete POA must be submitted

               within the required six-month time frame.

     C.   Preservation Capital Needs Assessments (PCNA) under

          Title II.  You have previously been advised to perform

          PCNAs for all projects which submitted Form HUD-9610 to

          maintain the option to process a POA under Title II.

          This direction is being revised; PCNAs should not be

          done until an NOI is submitted.  Further direction will

          be forthcoming.
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     D.   Applications for Section 241(f) Mortgage Insurance.  A

          Form HUD-92013, the standard application for mortgage

          insurance, with a fee, is a required component of all

          Title VI POAs, where the owner is proposing to use

          Section 241(f) or 241(a) mortgage insurance.  If the

          owner or purchaser proposes some financing vehicle

          other than mortgage insurance, the application is not

          required.  However, in Title II, HUD Notice H93-21

          allows HUD to accept the Section 241(f) application

          only after the owner has received final POA approval

          and executed a Use Agreement.  To expedite processing,

          this practice will now change as follows:

          1.   HUD staff should encourage Title II owners who are

               requesting insured equity loans as an incentive in

               the POA, to submit their Section 241(f) mortgage

               insurance applications with the POA.  If an owner

               prefers to submit the mortgage insurance

               application at some later time, that is

               acceptable.

          2.   As a practical matter, when processing Title II

               transfers, Field Offices have been processing the

               Section 241(f) application while the POA is being

               reviewed.  This is because the equity loan

               functions as the purchaser's acquisition loan.

               This practice should continue.

          3.   Owners/purchasers submitting Title VI POAs must

               submit the Section 241 mortgage insurance

               application simultaneously with the POA if the

               owner/purchaser requests a Section 241(f)

               acquisition loan, a Section 241(a) rehabilitation

               loan, a Section 241(f) equity loan that includes

               rehabilitation costs, or a Section 241(f) equity

               loan that the owner expects to close at POA

               implementation.

     E.   Agreement between Title VI Appraisals.  In accordance

          with HUD Handbook 4350.6, Paragraph 5-9.B., when the

          owner's Title VI appraisal yields a value lower than

          105 percent of HUD's Title VI appraised value for

          either or both Extension Preservation Value (EPV) or

          Transfer Preservation Value (TPV), the owner's value(s)

          will be used.  If the owner's value(s) exceeds 105

          percent of HUD's, the owner may accept 105 percent of

          HUD's value(s) for either or both values or elect to

          have a third appraisal.  We are finding that the "band

          of agreement" of five percent between HUD's and the

          owner's appraisals is resulting in a higher than

          desirable rate of third appraisals.  It is largely felt
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          that increasing the "band of agreement," in conjunction

          with the modified appraisal review process described in

          Paragraph F below, would expedite the entire valuation

          process.  Therefore, the following changes apply:

          1.   The "band of agreement" is increased to ten

               percent of HUD's value.  That is, when the owner's

               Title VI EPV or TPV is lower than 110 percent of

               HUD's respective value, the owner's appraisal will

               be used for that value.  If the owner's EPV or TPV

               exceeds 110 percent of HUD's respective value, the

               owner may accept 110 percent of HUD's value or

               elect to have a third appraisal.

          2.   Attachment I contains a revised Form HUD-9607.

               Until you receive a supply of revised forms, the

               current form should be modified when used.

          3.   In order to monitor the impact of this change,

               copies of all Forms HUD-9607, "Calculation of

               Information to be Returned to Owner," transmitted

               to owners to date are to be sent immediately to

               the attention of the Director, Technical Support

               Division, Room 6154, Headquarters.  Form HUD 9607s

               sent in response to Helen Dunlap's memorandum,

               dated November 5, 1993, need not be sent again.

               Copies of all future Form HUD-9607's should also

               be submitted to the Director, Technical Support

               Division, at the same time it is sent to owners.

     F.   Title VI Appraisal Reviews.  Current instructions in

          Notice H92-54, concerning Title VI appraisals, require

          that the Valuation staff review both HUD's and the

          owner's appraisals.  The reviews are to:  (1) determine

          whether the objective requirements in HUD's Appraisal

          Guidelines for Title VI projects are met (e.g., that

          discounted cash flow is not used to derive extension

          preservation value), and (2) provide HUD's subjective

          comments about the appraisals to the appraisers for

          their consideration.  These requirements are changed as

          follows:

          1.   HUD's contract appraisal will continue to be

               reviewed in accordance with current requirements

               in every case.

          2.   If the owner's value(s) is being accepted because

               it does not exceed 110 percent of HUD's value(s),

               or the owner agrees to accept 110 percent of HUD's

               appraisal, in accordance with Paragraph E above,

               the Valuation staff must only review the owner's
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               appraisal to determine that the objective

               requirements in HUD's Appraisal Guidelines are

               met.

          3.   If the owner's value(s) exceeds 110 percent of the

               value(s) in HUD's contract appraisal, the current

               instructions apply.

          4.   If Valuation's staff review of both appraisals

               indicate that HUD's value(s) should be higher, HUD

               may increase its value(s) by adjusting the

               appraisal for new negotiation purposes.  In those

               cases, Valuation staff must provide the same

               standard of documentation required of the contract

               appraiser and the change in value(s) must be

               signed by the HUD appraiser.  The revised value(s)

               may then be compared with the original or revised

               value(s) in the owner's appraisal to determine if

               the owner's appraised value(s) exceeds 110 percent

               of HUD's.  If it does not, or if the owner agrees

               to accept 110 percent of HUD's value, a third

               appraisal need not be done.

     G.   The Total Tenant Payments (TTPs) in Preservation

          projects are limited to the lower of the Section 8

          Existing Fair Market Rent (FMR) or an amount determined

          by income.  Depending on the program and the status of

          the specific tenant, the amount determined by income

          may be 30 percent of Adjusted Monthly Income (AMI), a

          factored rent, a Minimum or Floor Rent, or a Section 8

          calculated rent.  These requirements are specified in

          Notice H91-29, Paragraph 18.a.(9) and c. for Title II

          and HUD Handbook 4350.6, Paragraphs 11-5 and 11-6 and

          Forms HUD-90010, "Owner's Calculation of Tenant Rent

          Phase-in Due to Approval of POA," and 90012,

          "Calculation of Tenant Rents at Title VI Preservation

          Projects," for Title VI.  However, we are finding that

          in several market areas, 30 percent of AMI, the FMR or

          even the factored rents exceeds the prevailing market

          rent (PMR) for the area.  This, in turn, is leading to

          excessive vacancies where comparable unassisted units

          are cheaper than so-called "affordable" units, thus

          jeopardizing the financial stability of some projects.

          Further, many owners and purchasers are reluctant to

          accept approved POAs where they believe that the rent

          levels required for unassisted units are unrealistic

          and self-defeating.  Therefore, the TTP determinations

          will be handled as follows:

                                   7

_____________________________________________________________________

          1.   Wherever a Handbook or HUD form specifies that the

               FMR be compared to an income calculation to

               determine the TTP, the PMR will be substituted for

               the FMR, when applicable in accordance with

               Paragraph 2 below.

          2.   In all cases, the FMR will be used unless the

               owner advises Loan Management staff that it

               believes that the PMR (comparable rents plus

               utility allowance) in the community in which the

               project is located is lower than the FMR and is

               requesting a determination of the PMR.  The owner

               must submit comparables to justify the request.

               The Loan Management staff will request that

               Valuation staff make the determination.  This

               determination may be made prior to POA approval

               and at each request for a general project rent

               increase.  If no request for PMR determination is

               made along with a request for a general project

               rent increase, any determination of a tenant's TTP

               (certification, recertification, rent phase-in)

               subsequent to the rent increase approval, will be

               done by comparing the income calculation to the

               FMR only.

          3.   Attachments II and III contain revised Forms

               HUD-90010 and 90012.  Until you receive a supply of

               revised forms, owners should use existing forms,

               making any appropriate changes.

          4.   The result of this method for tenants not

               receiving Section 8 is that:

               a.   In Title VI projects, the TTP will be the

                    lower of:

                    i.   FMR (or PMR, when applicable); or

                    ii.  The higher of 30 percent of AMI or

                         Minimum Rent.

               b.   In Title II projects, where the owner has not

                    selected factored rents, the TTP will be the

                    lower of:

                    i.   FMR (or PMR, when applicable); or

                    ii.  The higher of 30 percent of AMI or Floor

                         Rent.
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               c.   In Title II projects, where the owner has

                    selected factored rents, the TTP for tenants

                    not living at the project at POA approval

                    will be the lower of:

                    i.   FMR (or PMR, when applicable); or

                    ii.  The factored rent.

               d.   In Title II projects, where the owner has

                    selected factored rents, the TTP for tenants

                    living in the project at POA approval will be

                    the lowest of:

                    i.   FMR (or PMR, when applicable);

                    ii.  The factored rent; or

                    iii. The higher of 30 percent of AMI or Floor

                         Rent.

          5.   No Section 8 eligible tenant can pay more than the

               FMR (or PMR).  When a Section 8 tenant's

               calculated TTP is higher than the FMR (or PMR), it

               will lose the Section 8 assistance which may be

               made available to assist another eligible tenant.

                              ___________________________________

                              Nicolas P. Retsinas

                              Assistant Secretary for Housing

                                Federal Housing Commissioner

ATTACHMENTS:  Forms HUD-9607, 90010, 90012
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                                                            Attachment I
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          Calculation of Information

          to be Returned to Owner
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                                                            Attachment I
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                                                            Attachment II
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          Owner's Calculation of

          Tenant Rent Phase-In

          Due to Approval of POA
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                                                            Attachment II
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          Instructions for Completing Page 1 of form HUD-90010
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               Annual Calculation of Total Tenant Payment and Rent
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          Instructions for Completing Page 2 of form HUD-90010
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                                                            Attachment III
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          Calculation of Non-Section 8

          Tenant Rents at Title VI

          Preservation Projects
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          Instructions for Completing form HUD-90012
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