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Disclosure of Yield Spread Premiums Under RESPA

On October 12, 2001, HUD issued Statement of Policy 2001-1, clarifying HUD's

Statement of Policy 1999-1 concerning lender payments to mortgage brokers (yield spread

premiums) under the Real Estate Settlement Procedures Act (RESPA).  The Department is

issuing this mortgagee letter to call to your attention its views on best practices with respect to disclosures of yield spread premiums.

There have been numerous court cases concerning yield spread premiums, including a recent decision by the 11th Circuit Court (Culpepper v. Irwin Mortgage) characterizing HUD's Statement of Policy 1999-1 as "ambiguous." By issuing Statement of Policy 2001-1, the Department clarifies any uncertainty and sets forth guidance on disclosure.  The Department believes that meaningful disclosure of yield spread premiums, as early as possible in the mortgage origination process, will avoid confusion and enable borrowers to make informed choices.  The mortgage transaction is necessarily complicated, and most people engage in such transactions relatively infrequently.  Timely disclosure of upfront costs and mortgage terms would permit them to shop intelligently.  The Department has therefore issued a clarification of the importance of disclosure, with a description of best practices.

The current practice is for lender payments to brokers to be listed on the Good Faith Estimate (GFE) and HUD-1 in the "800" series as an item paid outside of closing.  The name of the broker receiving the fee should be clearly indicated along with the name of the fee and the amount.

While that satisfies RESPA requirements, the Department believes that there are better forms of disclosure.  Better disclosure would include a description of the services to be performed by the broker, a statement of whether the broker is acting as an agent for the borrower, and the amount of the total compensation to the broker, including any yield spread premium paid by a lender.
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In addition, the Department believes that the broker should explain the various loan options.  The borrower should be informed that he or she may pay higher upfront costs for a mortgage with a lower interest rate, or conversely pay a higher interest rate in return for lower upfront costs.  In the latter instance, the broker may be receiving a yield spread premium.  HUD regards full disclosure, provided early in the process, with a written acknowledgement by the borrower, as a best practice.

An alternative to reporting the value over par for loans with premium rates as yield spread premiums paid to brokers has been suggested to the Department: to report the yield spread premium as a credit to the borrower in the "200" series.  The homebuyer could then see that the yield spread premium is reducing closing costs, and see also the extent of the reduction.

HUD believes that improved early disclosure regarding mortgage broker compensation, and the entry of yield spread premiums as credits to borrowers on the GFE and HUD-1 settlement statement are both useful, and could be complementary forms of disclosure.

In issuing Statement of Policy 2001-1, I announced the Department's intention to make full use of our regulatory authority, as expeditiously as possible, to provide clear requirements and prospective guidance regarding disclosure of mortgage broker fees.  I also announced our intention to proceed with broader regulatory reform to improve the mortgage settlement process so that homebuyers and homeowners are better served.

HUD Statement of Policy 2001-1 is enclosed, for your information.

Mel Martinez

Enclosure

