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MORTGAGEE LETTER 2006-06

TO:

ALL FHA APPROVED MORTGAGEES



ALL HUD APPROVED HOUSING COUNSELING AGENCIES

SUBJECT: 
Home Equity Conversion Mortgage Program – Line of Credit Payment

   Option for Texas- Single Family 


Effective for all Home Equity Conversion Mortgages (HECM) closed on or after 

March 1, 2006, the Federal Housing Administration (FHA) will permit borrowers in Texas to choose a line of credit payment option.  The provisions contained in this Mortgagee Letter will replace previously issued guidance found in Mortgagee Letter 00-09, ML 00-34, and ML 00-39 on the same topics.

Background


On March 8, 2000, in ML 00-09, FHA announced that only certain payment options were available for HECM loans originated in the State of Texas.   At that time, the Texas Constitution:  1) restricted the line of credit payment option, thereby limiting homeowners to 3 payment plan options (lump sum at closing, term and tenure) and 2) placed special restrictions on mortgage acceleration due to non-occupancy and homeowner’s refusal to allow the lender to inspect the property.


On November 8, 2005, voters in Texas ratified an amendment to the Constitution to authorize line of credit advances under home equity reverse mortgages.  With the amendment being ratified on November 23, 2005, elderly homeowners now have the flexibility to select from five (5) HECM payment options, which are currently available to all HECM borrowers.  The five HECM payment options are:

Tenure (regular monthly payments so long as HECM borrower occupies the property)

Term (regular monthly payments for a specific period of time selected by HECM borrower)

Line of Credit (unscheduled advances at the HECM borrower’s request)

Modified Tenure (combination of tenure and line of credit payment options)

Modified Term (combination of term and line of credit payment options)


The Constitutional amendment prohibits certain practices in extending lines of credit in reverse mortgage lending1) borrowers are prohibited from using a credit card, debit card, preprinted solicitation checks or similar devices to obtain an advance; 2) after the extension of credit is 
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established, lenders cannot charge or collect a transaction fee solely in connection with any debit or loan advance; and 3) lenders cannot unilaterally amend the terms of the document administering the extension of credit.

Forms 

Lenders must adapt all forms to ensure compliance with existing FHA requirements, and Texas Constitution and statutes.  Lenders should:

· Insert line of credit language that was deleted in 2000;

· Insert the prohibition on HECM borrowers using a credit card, debit card, preprinted solicitation checks, or similar devises to obtain an advance;

· Insert the prohibition against lenders charging or collecting a transaction fee solely in connection with any debit or loan advance; and 

· Insert the prohibition against lenders unilaterally amending the terms of the document administering the extension of credit.

The validity and enforceability of the mortgage and note will depend on compliance with state law and therefore HUD emphasizes the need for a lender to adapt the mortgage and note, accordingly.  FHA strongly encourages lenders to seek counsel’s advice that State law has been considered and that any necessary changes to the instruments have been made.  

Loan Agreement – Repair Rider 

Lenders are no longer required to escrow amounts for repairs completed after closing.  Instead, lenders must establish a repair set aside that is at a minimum equal to 150 percent of the cost of repairs, plus the repair administration fee, and consistent with existing HECM policy.  The repair administrative fee cannot exceed the greater of one and one-half percent of the funds used for repairs or fifty dollars.  

Loan Closing


Upon the expiration of the three day right of rescission, initial disbursements from the principal limit can be made. After closing, net principal limit disbursements for term and tenure should be disbursed on the first business day of each month.  Lenders are required to disburse line of credit payments within five business days of receiving a written request for payment from the HECM borrower.  


Lenders are subject to late charges from their own funds if they are unable to mail or electronically transfer a scheduled monthly payment on the first business day of the month or make a line of credit payment within five business days after receiving a written request from a HECM borrower for payment.
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Disbursements by Lender


Lenders can disburse payments at any time on behalf of the borrower when the borrower elects to require the lender to use loan advances for payment of property charges consisting of taxes, hazard insurance premiums, ground rents, and special assessments or when repairs are completed after closing and the property has been inspected by a HUD-approved inspector.  In addition, lenders can disburse payments for the protection of their interest at any time.  Events that trigger the disbursement of payments in order to protect the HECM lender’s interest include, but are not limited to:  the HECM borrower’s failure to pay property taxes, the HECM borrower’s failure to pay ground rents, the HECM borrower’s failure to pay flood insurance, and the HECM borrower’s failure to pay hazard insurance premiums.











 Refinancing an Existing HECM Loan

HECM borrowers must refinance their existing FHA insured HECM loan to take advantage 

of the line of credit payment option.  The lender should also inform HECM borrowers about reasonable and customary charges that are acceptable to FHA, thereby providing a safeguard against equity stripping, which FHA strictly prohibits.
Application of Funds Received by Lender


Any funds received by the lender for the benefit of the HECM borrower, such as a condemnation award, may only be credited to the borrower’s account in accordance with the applicable law.  Prepayments, however, made by the HECM borrower must be credited to the borrower’s account on the date received by the lender.

Acceleration of the Mortgage

Although the constitutional amendment now permits the line of credit payment option, special restrictions on mortgage acceleration due to non-occupancy and borrower’s refusal to allow the lender to inspect the property are still in effect.  The reasons for accelerating the debt have not changed, however, we are providing the exact language of the Texas Constitution (Article XVI, Section 50 (k)(6)(C)) for your convenience.

Mortgage Acceleration, Occupancy --- Article XVI, Section 50(k)(6)(C) of the Texas Constitution provides that a payment of principal or interest is due (i.e., acceleration) when all borrowers cease occupying the homestead property for a period of longer than 12 consecutive months without prior written approval from the lender. 

Mortgage Acceleration.  Property Inspections --- Under 24 CFR 206.27(c )(2)(iii), the mortgagee can accelerate the loan if an obligation of the borrower under the security instrument is not performed.  However, the provisions of the Texas State Constitution preclude acceleration for -the homeowner’s refusal to allow the lender to inspect the property. Therefore, for Texas HECMs only, lenders may not accelerate the mortgage due to the homeowner's refusal to allow the lender to inspect the property.
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Foreclosures


Lenders are reminded that there are specific foreclosure procedures for HECMs within the State of Texas; therefore, lenders should follow the requirements and instructions outlined in the Texas Constitution (Article XVI, sections 50 (a)(6) and (7)).  Foreclosure procedures should be placed under the non-uniform covenants of the Deed of Trust forms.  The form should use the foreclosure procedures paragraph of the current approved Federal National Mortgage Association (Fannie Mae) and the Federal Home Loan Mortgage Corporation (Freddie Mac) form (including language regarding payment of costs such as attorney’s fees) as a guide with any necessary adaptation to conform to FHA instructions and applicable law.  Any special language or notices required by applicable law should appear following the non-uniform covenants using the Fannie Mae and Freddie Mac form as a guide.

If you have any questions regarding this Mortgagee Letter, please contact the Department of Housing and Urban Development’s Denver Homeownership Center at (800) 543-9378.

Sincerely,

Brian D. Montgomery

Assistant Secretary for Housing-

   Federal Housing Commissioner

www.hud.gov                espanol.hud.gov

