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August 16, 2006

MORTGAGEE LETTER 2006-20
TO:  

ALL FHA-APPROVED MORTGAGEES



ALL HUD-APPROVED HOUSING COUNSELING AGENCIES

SUBJECT:
Home Equity Conversion Mortgage Program: Subordinate Liens and 

  State and Local Court-Ordered Judgments and Judgment Liens


This Mortgagee Letter clarifies and reiterates that under the Home Equity Conversion Mortgage (HECM) Program the Federal Housing Administration (FHA) permits existing liens to be subordinated to the first and second HECM liens.  This Mortgagee Letter also provides FHA guidance on the processing of HECM loan applications when a prospective HECM borrower is a person against whom a state or local court-ordered money judgment has been entered and remains unpaid.  

The provisions of this Mortgagee Letter are effective immediately.  

Subordinate Liens 

Current FHA policy permits an existing lien of record against real estate, which serves as collateral for an FHA-insured HECM loan, if the following two conditions are satisfied. 

1. The subordinate lien does not intervene between the first and second HECM liens.  It is the mortgagees responsibility to ensure that the first and second mortgages are the first and second liens of record, and that other liens do not intervene between the first and second mortgage.
2. A lien against a HECM borrowers property, which is subordinate to the FHA-insured HECM first and second liens, cannot arise or be connected with obtaining a HECM loan.  FHA regulations at 24 CFR 206.32(a) provide that there shall be no outstanding or unpaid obligations incurred by the HECM borrower in connection with the HECM transaction.  Once a HECM loan is endorsed, however, the HECM mortgagor is not restricted from seeking a home equity loan, or engaging in another type of real estate financing transaction which would require an additional lien to be subordinated to the HECM first and second liens.  

State and Local Court Judgments and Judgment Liens

Several HECM lenders have inquired whether a prospective HECM borrower against whom a judgment has been entered, and remains unsatisfied, must satisfy that judgment prior to the HECM closing even though the judgment has not resulted in a judgment lien against the borrowers real property.  A judgment is a courts final determination of the rights and obligations in a case. A money judgment is a judgment for a specific sum of money and is subject to immediate execution, whereas a judgment lien is a lien imposed against the judgment debtors property.  A judgment lien gives the judgment creditor the right to seize a debtors assets (i.e., real property) to secure a judgment, or sell the assets to satisfy the judgment.  In accordance with FHA policy, a prospective HECM borrower is not required to use HECM proceeds or satisfy an unpaid state or local court-ordered judgment prior to closing.  In cases where an unpaid state or local court-ordered judgment results in a judgment lien against the real estate, which will serve as the collateral for the HECM loan and the judgment lien will not be subordinated to the HECM first and second liens then it must be satisfied prior to closing.        

A HECM mortgagee, however, has the option of requiring that a prospective HECM borrower satisfy an unpaid state or local court-ordered judgment even though the judgment has not resulted in a judgment lien against the borrowers real estate.  In the event that a state or local court-ordered judgment against a HECM borrower is not satisfied prior to the HECM closing and subsequently that judgment results in a judgment lien against the real estate, that judgment lien must be made subordinate to the HECM first and second liens.  
Federal Judgments and Debts


In the case of a Federal judgment or debt, current FHA policy requires either that the Federal judgment or debt be paid-in-full or that a satisfactory repayment plan be made with the Federal agency.  The HECM borrower does not have to satisfy the total Federal judgment or debt outstanding to be eligible to receive a HECM loan if he or she has entered into a satisfactory repayment plan with the Federal agency owed.  In addition, a prospective HECM borrowers credit report must be reviewed to check for any claims, defaults or debts to the Federal government, and any existing debts against the real estate that will serve as the collateral for the FHA-insured HECM loan.  Any delinquent Federal debts or liens against the real estate, which will serve as collateral for the FHA-insured HECM loan, must not be in excess of the borrowers net principal limit unless the borrower has a separate source of funds from which to draw.  Liens against the real estate must be removed or subordinated to the first and second HECM liens.  
If you should have any questions concerning this Mortgagee Letter, call 1-800-CALLFHA.







Sincerely,







Brian D. Montgomery







Assistant Secretary for Housing-

    Federal Housing Commissioner
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