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INITIAL DECISION

Statement of the Case

On June 29, 1995, the Plaintiff, the U g Department of Housing and Urban
Development ("HUD" or "the Deparnnent") issued a Complaint seeking civi] penalties
totalling $125,000 against Defendant Anthony Gurino, pursuant to the Program Fraud
Civil Remedies Act of 1986, 31 U.S.C. §§ 3801-12 ("the Act"), and HUD's impiemenﬁﬂg
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Defendant timely filed an Answer
October 30, 1995, |

-3, 1996). 1 granted HUD'g unopposed
to File its Post-Hearing Brief unti] February 2, 1996, due to the
government shutdown and incleme

nt weather. HUD filed its post-hearing
ary 29, 1996. This matter is ripe for decision,

brief on Janu

Findings of Fact

contracts for three years until May 29, 1989. G. Ex

2. Mr. Gurino Wwas subsequently convicted of obstruction of Justice
G. Ex. 27,9 2.

ufiero and Patrick Borello,
and became jtg principal officers. Hi Tech took

was also debarred from
City to be ARC' "alter ego." G. Ex. 27,99 3.5.

4. In February 1988, HUD's New York Regional Office imposed a Limited Denjg]
~of Participation upon ARC based upon its felony conviction for offering a false
Instrument for filing, j e, an application to New
responsible and e]

York City for registration as 3
1gible bidder. G.S.J. Exs. C at3 andE at 4. Ip June 1988 HUD
Suspended and Proposed to debar ARC based on 1

the conviction See In the Matter of

i
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ARC Plumbing and Heating Corp., HUDBCA 88-1273-DB (Feb. 2, 1990). The proposed
debarment was granted and ARC was debarred from Participation in HUD programs for
three years from February 29, 1988, unti] February 28, 1991. 1d; Tr. 37-38

HUD. On June 14, 1991, HUD debarred the Defendant from such participation jn HUD
Programs until May 5, 1993. G. Ex. 27,96, G. S.J. Ex. Eat4; Tr. 38

6. By letter dated July 22, 1993, HUD again suspended Defendant and proposed
an indefinite debarment of Mr. Gurino and hjs affiliates. The indefinite debarment wag
granted. /n the Matter of Anthony J Gurino, et al,, HUDAL) 93-2071-DB (Apr. 7, 1994)

(hereinafter Guring Yndeﬁnite Debarmenr).

7. In 1989, Hi Tech merged with Endreg Plumbing while also becoming a wholly
owned subsidiary of Atratech. Mesgrs. Borello and Aufiero became the president and
secretary, respectively, of Atratech. Vincent Sorena, a personal friend of Mr. Gurino's,
became Atratech's chief executive officer. G. Ex. 27,97.

8. In 1989, the Atratech-Hj Tech-Endres entity ( "Atratech") hired Anthony Guring
as "Chief Consultant." G. Ex.27,98. As Chief Consultant, Mr. Gurino, along with
Messrs. Borello, Aufiero, and Sorena, controlled the day-to-day Operations of Atratech
Mr. Gurino's duties included supervisory authority over most employees, reviewing
authority of expenditures, approval authority of invoices, involvement in coordination
and estimation of Jjobs, and Tesponsibility for the basjc Structuring of the Ccompany. G.

9. From 1989 through 1992, Atratech submitted bids for 25 NYCHA plumbing
contracts. The contracts were funded through HUD's Comprehensijve Improvement
Assistance Program ("CIAP"). G. Exs. 1A-1Y, and 27 at 19 9-10; Tr. 18, 32-33, 45-4¢,
As part of its bids, Atratech submitted 25 HUD-253¢ forms, j.e. 25 Previous
Participation Certifications ("PPCs"). G. Exs. TA-1Y and 27 4¢ T11; Tr. 43-44.

10. The PPCs contained a certification stating, inter alia, that "a]] Statements |
made. . . are trye, complete and correct [and that a]l] the nhames of parties, known. . to be
principals in this project. . . are listed " G. Exs. 1A-1Y. In addition, the PPCs required
listing "all known principals and affiliates (people, businesses and Organizations) |
Proposing to participate in the project." /4 ’
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NYCHA/HUD Contracts. . . " . Ex. 27, 1916 and 19 Moreover, Defendant conducted

16. HUD's Office of Inspector General ( "IG") investigated, among others,
Mr. Gurino, the Atratech entity, and ARC 3 Tr. 16-18, 40-41. The investigation included
xtensive interviews of NYCHA officials, service of severa] subpoenas at the direction of
the U.S. Department of Justice, and obtaining and compiling bank and other records.
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I8. During the investigaﬁon, Mr. Gurino refused to cooperate with the Federg]
government. Tr, 36-37 When asked to assist in identifying and Prosecuting others,
Mr. Guring refused. /g

Discussion

The Program Fraud Civi] Remedies Act ("the Act") provides that when 3 person
"makes. .  or submits, or causes to be made, Or submitted. . . 4 written Statement
that. . . the person knows or hag reason to know. . omits a materja] fact" and sych

the person had 3 duty to include such fact and the Statement contained 5 certification of
the truthfulness of the statement, 7 A statement ig any document submitted "with
respectto. . . g contractl,] bid or proposal." 31 U.S.C. § 3801(a)(9).

1 Defendant made false Statements.

principals. 24 C R. §§ 24.105(p)( 13), 200.215(e)( 1); see also Guring Indefinite
Debarment at 5. Moreover, Defendant admits that the PPC Instructions define principals

to include consultants. G. Fx 27, 911.

The failure to identify Mr. Gurino as 3 principal is material, because the
involvement of Mr. Gurino, a debarred contractor, in the Company direct]y affected
Atratech's eligibility for award of the contracts. See 24 CFR §§ 24.200, 24.20s.
Defendant, himself, acknowledges that had his involvement in Atratech been known to
HUD, Atratech would not have beep awarded the contracts. G, Fx. 27, 9 15; see also

Tr. 51; Guring Indefinite Debarment at 7
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Aufiero, and Sorena, Along with these individuals, Defendant "diq Place and cayge to be
placed in [the mail], pre-award contracting documents and certifications. . ." Finding of
Fact Nos. 15 and 19; Order granting HUD's Motion for Partia] Summary Judgment (O¢t.

30, 1995) at 3.5.¢

knowledge, Mr. McGowan, the HUD investigator, furnished unrebutted testimony that
neither NYCHA employees nor HUD bersonnel knew of My Gurino's mvolvement jn

Atratech.® Ty 42-43, 50-51.

2. Imposition of civil Denalties is warranted.

A penalty may be assessed provided that the false statements contained 3
certification and that Defendant had a duty to discloge his participation in Atratech,

31US.C. § 3802(a)(2)(B) and (C). Both conditions have beep met.

The PPCs contained g certification. Finding of Fact No. 10; see also 24 CF.R.
§200.219. Moreover, Defendant had a duty to disclose hig role at Atratech based on 3
Tequirement of the PPCs, as wel] a5 HUD regulations. The PPCs require the

Defendant requested 16 subpoenas and moved for g continuance to serye the subpoenss and conduct discovery on the
issue of whether NYCHA employees knew of Mr. Gurino's Pparticipation in Atratech. | denied Defendant 's request
and motion becanse it was untimely and because although Defendans raised this issue i his July 26t Answer, he
failed to seek discovery on the issue unti] one week prior to g hearing that haq been scheduled for months. Se, 24
C.F.R, § 28.45(¢); Order (Nov, 2, 1995,
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G. Ex. 26, 1 15. Thus, he cannot now assert double Jeopardy. See United States 1
Cordoba, 71 F.3d 1543, 1546-47 (10th Cjr. 1995):; Montoya v. Ney Mexico, 55 F 34

Finally, Defendant argues generally that the Act and HUD's implemenﬁng regulations are
constitutionally vague. These issues are nappropriate for this forum. See Califano v,

Defendant claimg that this action s barred by the statute of limitationg. HUD
failed to addregs this issue. The Act and regulations establish a SIX year statute of
limitations from the date of service of the notice of hearing. 3] US.C. § 3808(a);
24CFR. § 28.93(a). In this case, two false statements were made to HUD more than sjx
Y€ars prior to service of the notice of hearing on August 25, 1995 The PPCs for the St.
Nicholas Houses (Project # PL 883532-CIAP7) and the Gowanuys Houses (Project # pL
883525-CIAP7) Were made to HUD o, o around June 13, 1989, and July 6, 1989,
Tespectively. G. Exs. IE and 1Y Tt 45-47. Thus Imposition of 3 civil penalty for 23 of

the 25 false Statements s appropriate.

% also note that the Act provides for a cjyi penalty "in addition to any other remedy that may be prescribed by
law.” 3] Us.C. § 3802(a)(2).
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HUD's regulations set forth the following factors’ for consideration in determining
the amount of the cjvil penalty:

(1) the number of false statements;

(2) the amount of money involved,;

(3) the time period over which the false statements were made;

(4) the degree of defendant's culpability;

(5) whether the defendant attempted to conceal the misconduct;

(6) the complexity of the transaction and the defendant's sophistication, including

prior participation in similar transactions;

with the Federal or state government;
(11) the government's loss, including investigative costs;

(12) the amount of the penalty compared to the amount of the government's loss;
(13) the potential or actual impact of the wrongdoing on the public confidence in

24 CF.R. § 28.61(b).

As part of a scheme to win government contracts, Defendant made a significant
number of false Statements, involving a large sum of money (i.e., for contracts totalling
approximately $22 million), over an extended period of time. Defendant's culpability is
great. He cannot shift the blame to others and disassociate himself from his fraudulent

Defendant succeeded in his attempt to conceal his participation in the contracts
and Atratech. The scheme, although not extremely complex required a certain degree of
sophistication. Defendant's sophistication was based, in part, on his prior dealings with
HUD and government funded contracts. In addition, he engaged in similar fraudulent




contracts. Finally, in July of 1993, Defendant was again suspended by HUD, and he was
debarred indeﬁnitely in April of 1994, The convictions, debamlents, and suspensiong
were based on Defendant's dishonest dealings and his Jack of responsibility to do business

with the government.

In any event, although HUD diq not suffer monetary loss, the potential or actual
Impact of the wrongdoing on the public confidence in government programs must be
assessed. Public confidence in HUD's administration of jts programs would surely erode
if schemes such as those perpetrated by Defendant receive only a proverbial slap on the
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government contracts. Yet the debarments and suspensions failed to prevent his

necessary to deter him, as well as others, from similarly disregarding HUD's efforts to
deal only with responsible contractors. Accordingly, after consideration of the deterrence
benefits, as well as the other regulatory factors, I conclude that a penalty of $4,000 for
each of the 23 statements, or a total of $92,000 is appropriate under the facts of this case.

DETERMINATION AND ORDER

Defendant Anthony Gurino caused 23 PPCs to be made and submitted. The PPCs
are false statements that violate 24 C.F .R. § 28.5. Accordingly, Defendant is liable
for civil penalties pursuant to the Program Fraud Civil Remedies Act of 1986, 31 U.S.C.
§§ 3801-12. After consideration of mitigating factors advanced by Defendant, as well as
consideration of other factors set forth in 24 C.F.R. § 28.61, I find that a civil penalty of

$92,000 is warranted. Therefore, it is hereby

ORDERED that on the date this Decision becomes final, Anthony Gurino is liable
to the United States for a civil penalty of $92,000.

NOTICE

Defendant has the right:

(1) to file a motion for reconsideration with this tribunal within twenty (20)
days of receipt of this Decision in accordance with 24 C.F.R. § 28.75, or;

(2) to file a notice of appeal with the Secretary of HUD within thirty (30)
days of issuance of this Decision or within thirty (30) days after a determination on a
motion for reconsideration, pursuant to 31 U.S.C. § 3803(i) and in accordance with

24 CFR. §28.77.

Q\J:M"M (' (_\._.a.. /
WILLIAM C. CREGAR
Administrative Law Judge




