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May 3, 2006

MORTGAGEE LETTER 2006-10

TO:

  
ALL APPROVED MORTGAGEES

ATTENTION: 
Single Family Servicing Managers

SUBJECT:

Special Authority for use of Deed-in-Lieu of Foreclosure to Assist Victims of Hurricanes Katrina, Rita and Wilma in Presidentially-Declared Major Disaster Areas approved for individual assistance in Alabama, Florida, Louisiana, Mississippi and Texas.  

Widespread destruction caused by Hurricanes Katrina, Rita and Wilma has created great hardship for many homeowners in the impacted areas.  HUD is committed to working with mortgagees to help borrowers affected by the disasters to retain homeownership whenever possible and has provided special authority under Mortgagee Letter 2005- 46, dated December 1, 2005, for expanded use of partial claims and loan modifications in cases where borrowers are committed to continued occupancy of the property.  Mortgagees are urged to use those special loss mitigation authorities in impacted areas approved for individual disaster assistance to the maximum extent possible under FHA guidelines.  However, we recognize that some homes have been seriously damaged and will not be rebuilt.  This Mortgagee Letter provides special expanded authority to make it easier for mortgagees to accept voluntary conveyances of property from borrowers in those cases where, due to storm damage, the home is not habitable and will not be restored. 

Deed-in-lieu of foreclosure (DIL) is a loss mitigation option in which a borrower voluntarily conveys title to the mortgaged property to either the mortgagee or HUD in exchange for a release from all financial obligations under the mortgage.  Many FHA insured mortgagors have homes that were so badly damaged by the hurricanes that they will not be able to rebuild.   These mortgagors deserve the opportunity to get out from under the burden of their existing mortgage debt so that they can begin to rebuild their lives.  HUD is therefore increasing the borrower consideration and modifying certain program requirements regarding occupancy, property condition and private sale efforts to facilitate DIL acceptance in cases where the home has been seriously damaged and will not be restored to a habitable condition.  Additionally, Attachment A of this Mortgagee Letter includes a format for a credit explanation letter that HUD is urging mortgagees to provide on or behalf of DIL borrowers to alleviate adverse credit impacts resulting from these natural disasters.

Effective with the date of this mortgagee letter, mortgagees may utilize the special deed-in- lieu of foreclosure (DIL) authority to assist borrowers with homes in areas approved for individual assistance that have become uninhabitable due to damage caused by Hurricanes Katrina, Rita or Wilma, subject to the special conditions noted below. 


Applicable Provisions

1. Eligible Property - The special DIL option may only be offered on property that meets the following criteria:

a. The property is located within a Presidentially-Declared Major Disaster Area in Alabama, Florida, Louisiana, Mississippi and Texas approved for individual assistance, and the home has either;

b. suffered substantial damage attributable to Hurricanes Katrina, Rita or Wilma, or;

c. the cost of estimated storm damage repairs exceeds available hazard and flood insurance recoveries by the greater of $25,000 or 25%.

Substantial damage is defined as homes with storm damage affecting more than 50 percent of the structure or with estimated repair costs that would exceed 50 percent of the home’s pre-storm replacement value.

2. Properties Outside Individual Assistance Areas – Mortgages secured by properties within a Presidentially-Declared Major Disaster Area in Alabama, Florida, Louisiana, Mississippi and Texas approved for public assistance may also be eligible for the special DIL option if they meet all other requirements identified herein.  Mortgagees may request approval for use of this option by contacting:

U. S. Department of Housing and Urban Development

National Servicing Center-Tulsa

Williams Center Tower II

2 West Second Street, Suite 400

Tulsa, OK  74103

Attn:  Program Director

Phone number:  (888) 297-8685

Fax number:  (918) 292-8992

3. Borrowers - The special DIL option may be extended to individual borrowers who have an FHA-insured mortgage on eligible property, cannot continue to occupy the home as a principal residence due to storm damage and have released available insurance recoveries and Community Development Block Grant funds for home repairs to the mortgagee for application to the mortgage debt.

4. PFS - Qualified properties do not have to be offered for sale through HUD’s pre-foreclosure sale program (PFS) before acceptance of a deed-in-lieu as presently required under Mortgagee Letter 00-05, dated January 19, 2000.  No justification for the failure to attempt a PFS is required.

5. Conveyance Property Condition – A mortgagee may accept a DIL on an eligible hurricane damaged property and convey the property to HUD without repairing the damage provided that all hazard and flood insurance claims are settled before the conveyance to the Secretary and, pursuant to provisions of 24 CFR 203.379(a)(1), the claim for insurance benefits is reduced by the Secretary’s estimate of the cost of repairs or the insurance recovery received by the mortgagee, whichever is greater.  In accordance with regulation 24 CFR 203.378(d), this deduction for property damage repairs shall not exceed the amount of the FHA insurance benefit claim.  

Standard DIL requirements that the borrower turn the property over to the mortgagee in broom clean condition, remove all personal property and deliver keys and other fixtures to the mortgagee at time of conveyance are waived.  

Prior to conveyance of an eligible damaged property, the mortgagee must send a written request for approval of the repair cost estimate to HUD’s assigned Management & Marketing (M&M) Contractor along with documentation that the property meets the eligibility criteria of paragraph 1 for the special DIL option.  The request should identify the extent and cause of the damage and the amount of any insurance proceeds received or pending and include a copy of a contractor or insurer prepared estimate of the cost of repairing all damage caused by fire, flood, hurricane, earthquake or tornado.  Whenever available, the request must also include a copy of the insurer’s settlement statement which provides a breakdown of the insurance payment and lists, by item, labor costs, material costs, contractor overhead and profit and the applied sales tax and tax percentage.  The Contractor shall review the request and confirm HUD’s estimate of the cost of repairing the damage no later than ten (10) calendar days following receipt.  Mortgagees may obtain names and contact information for the appropriate M&M contractor at the following website: 

http://www.hud.gov/offices/hsg/sfh/reo/mm/mminfo.cfm
6. Demolition Action – If a local government authority has recommended or required that the home be demolished because of substantial damage, significant structural deficiencies and/or the presence of a life threatening hazard and the mortgagee and the borrower agree that the home cannot be rebuilt, the building must be demolished prior to conveyance of the property to HUD.

Prior to demolition, the mortgagee must submit a written approval request to HUD’s assigned Management & Marketing (M&M) Contractor as provided in paragraph 5 along with documentation supporting the determination that the home should be demolished.  Supporting documentation must include a contractor prepared repair cost estimate and a copy of a letter or notice posted on the property by the unit of local government requiring the demolition.  The notice may be described as a Notice of Unsafe Conditions, Notice of Imminent Danger to Collapse, Notice of Pending Demolition or Notice of Condemnation.  The M&M Contractor shall review the requests, confirm HUD’s estimate of the repair cost and advise the mortgagee whether or not the proposed demolition action should be completed.

In instances where the mortgagee/mortgagor believes that the property should be demolished because of substantial damage, significant structural deficiencies and/or the presence of life threatening hazard, yet the unit of local government has not issued a letter or posted a notice due to the volume of properties damaged as a result of the hurricane, the mortgagees may still submit a request for approval of demolition or make a demolition recommendation.  In that instance, the mortgagee must provide a detailed analysis to support the recommendation or demolition request in addition to the required repair cost estimate.

7. Claim Filing – In filing a Part A Claim for insurance benefits, the mortgagee must:

a. Describe the extent of the damage in the mortgagee comments section of Form HUD-27011, Part A;

b. Describe all coverages under property insurance policies that were in place at the time of the disasters and the actions that were taken by the borrower and mortgagee to file and settle property insurance claims for hazard and flood damages and obtain recoveries for all covered losses;

c. Validate that all damage resulted from the hurricane(s) and/or hurricane related flooding and that the home is not habitable;

d. Enter in Part A, item 27, the greater of the hazard and flood insurance recoveries or the HUD approved estimate of the cost of repairs.

If the Part A claim is submitted before proceeds of the agreed insurance settlement are actually received, the mortgagee may use the anticipated recovery amount for purposes of determining the reduction from insurance benefits for the property damage as provided in subparagragh 7(d) above.  When the proceeds are received, any necessary adjustment will be made on line 119 of Part B.  If the actual proceeds received are less than expected, the mortgagee will be entitled to reimbursement of the difference between the expected proceeds amount and the proceeds actually received only if both are greater than the HUD approved estimate of damage repairs.  If actual proceeds received are greater than anticipated, a Part B claim adjustment will be necessary only for the amount by which total recoveries exceed the amount previously credited on the Part A claim. 

8. Financial Analysis – Mortgagees must normally obtain information and documentation necessary to assess the borrower’s inability to continue to support the mortgage debt as provided in Mortgagee Letter 00-05, dated January 19, 2000.  That evaluation is not required where the property has been damaged to the point that it is uninhabitable.  Evidence of uninhabitability should be documented in the servicing file.

9. Borrower Consideration - The borrower is entitled to consideration of $5,000 upon satisfaction of the requirements of the deed-in-lieu agreement provided that the property is vacant and clear title is provided.  The mortgagee shall pay the borrower consideration and enter the payment amount on form HUD-27011, Single-Family Application for Insurance Benefits, Part D, item 305, Disbursements for HIP, taxes, ground rents and water rates, eviction costs and other disbursements not shown elsewhere.  The description field for the payment should identify the qualifying disaster and clearly indicate how the funds were applied.  All or part of this consideration may be applied as follows if approved by the borrower in the DIL agreement:

a. Toward discharge or discounted payoff of junior liens as necessary to clear the title.
b. Toward payoff of accrued foreclosure costs and other legal fees actually incurred by the mortgagee not to exceed the reimbursement guidelines specified by HUD in Mortgagee Letter 2005-30, dated July 12, 2005.
c. As a credit against uninsured property repair costs that would normally be deducted from the claim for insurance benefits or the cost of an approved demolition if that expense is not otherwise covered by a local, state or federal entity.
10. Claimable Expenses – Reimbursable expenses include title evidence costs, the consideration paid to (or on behalf of) the borrower, a $250 mortgagee incentive fee for administrative expenses and attorney fees not to exceed $400 for legal services in processing the DIL.  The mortgagee may not include in its claim for insurance benefits any foreclosure or legal fees incurred prior to acceptance of the DIL.
11. Tax Consequences – Provisions of the Katrina Emergency Tax Relief Act of 2005 (Public Law 109-73, enacted September 23, 2005), provide relief from the potential federal income tax consequences of debt forgiveness to individuals whose principal residence on August 25, 2005 was located in core disaster areas for Hurricane Katrina only.  All borrowers should be advised to obtain independent financial advice about tax consequences of the transaction before executing a DIL.
12. Credit Explanation Letters – The mortgagee shall, in addition to any monetary consideration provided to the borrower, provide the borrower with a credit explanation letter to alleviate potential adverse credit impacts from the DIL action in a format substantially similar to Attachment A.

13. Future Participation in FHA Programs – All borrowers who elect to convey property to HUD via deed in lieu of foreclosure under the special provisions described in this mortgagee letter shall be considered “nonoccupants” under HUD property disposition rules and shall not be eligible to repurchase the same property.  Subject to that restriction, they shall not be barred from immediate participation in FHA insured loan and property disposition programs because of the voluntary conveyance.  A borrower shall not be ineligible for new FHA-insured financing by reason of a CAIVRS record of a deed-in-lieu claim paid pursuant to this special authority if a credit report shows satisfactory credit prior to the disaster and any derogatory credit subsequent to that date can be related to the effects of the disaster.  Mortgagees should refer to Mortgagee Letter 2006-01 dated January 9, 2006 for more specific FHA underwriting guidance to accommodate disaster victims.

14. Other Provisions - All other provisions and requirements of Mortgagee Letter 00-05, dated January 19, 2000 with respect to deeds in lieu of foreclosure shall remain the same.  Mortgagees are reminded that the loan must in be in default (30 or more days past due) at the time the voluntary conveyance deed is executed and delivered.  

Mortgages are reminded that the primary focus of HUD’s loss mitigation efforts is on home retention.  Prior to use of this special DIL option, mortgagees must exhaust all loss mitigation home retention options and must support the DIL decision with documentation in the servicing file.

The information collection requirements contained in this document have been approved by the Office of Management and Budget (OMB) under the Paperwork Reduction Act of 1995 (44 U.S.C. 3501-3520) and assigned OMB control numbers 2502-0523 and 2502-0429.  In accordance with the Paperwork Reduction Act, HUD may not conduct or sponsor, and a person is not required to respond to, a collection of information unless the collection displays a currently valid OMB control number.

This special authority will expire on March 31, 2007 unless otherwise extended by HUD.  Any questions regarding this Mortgagee Letter may be directed to HUD's National Servicing Center (NSC) at (888) 297-8685 or hsg-lossmit@hud.gov.






Sincerely,







Brian D. Montgomery







Assistant Secretary for Housing-






                Federal Housing Commissioner

Attachment

Attachment A

[Prepare on mortgagee’s letterhead and provide to borrower(s).  Also provide cover letter explaining that they may wish to send the letter below to credit reporting agencies or other parties that will be considering extending credit to the borrower(s).]

To Whom It May Concern:


Our records indicate that _________________ was the mortgagor of record of an FHA-insured mortgage held by ____________________ on the property located at ______________________________.  The FHA Case Number was XXX-XXXXXX-XXX.   The original principal balance on this mortgage was $________, with an interest rate of XX%.  The date of the first payment due on the mortgage was ________, with a term of ______ months.


As a result of __(insert name of declared disaster), the property securing this loan was seriously damaged or destroyed.  The damage made the home uninhabitable and it was not financially feasible to repair or rebuild the dwelling.  The borrower worked with the mortgage holder to obtain all available hazard and flood insurance recoveries for application to the mortgage debt, voluntarily conveyed title to the property to ________________________ on _________ and was granted a release from all remaining financial obligations under the mortgage. 

Due to the extreme circumstances resulting from (insert name of declared disaster), both (insert name of mortgagee) and the Department of Housing and Urban Development jointly request that any potential creditors take notice of these circumstances when deciding whether to grant credit to this borrower. 

 Thank you for your attention to this matter.





Sincerely,





(insert name of mortgagee representative)

www.hud.gov                espanol.hud.gov

