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As the industry is well aware, key risks in the context of residential care facilities (facilities which are regulated by and heavily funded by states) are risks of state funding and regulatory changes.  These concerns were addressed in the May 31, 2012 and October 31 Email Blasts.  Then the concerns were fully addressed in revisions to the Lender Narratives during the extensive ORCF Paperwork Reduction Act document revision process.  

The Lender Narratives now set forth the Lender’s obligation to describe risks and to identify appropriate mitigation to those risks.  In this regard, the 223(f) Lender Narrative (here) states, for example, on page 16 of 84, under Other Risk Factors Identified by Lender, “Provide discussion on other risk factors identified by the lender and how they are mitigated.”  Additionally, pages 26 and 27 of 84 require the Lender to “Discuss any departures from historical reimbursements, mix, and trends here”, to further “Identify any anticipated changes to the reimbursement rate…Provide narrative discussion of conclusion” and “Provide narrative discussion of the state’s reimbursement system and how the subject’s or tenant’s rate is determined…Identify any anticipated changes to the reimbursement rate…”(Please note that Lender Narratives for other 232 programs have analogous language.  See for example, pages 43-47 and 57-58, of the Blended Rate, single stage Lender Narrative (here).)

Lenders have in recent months sought advice from HUD about ways to address, in the Lender Narrative, state funding and regulatory risks, in light of recent and ongoing regulatory and funding changes.  Such changes include, for example, state government budgetary constraints and related concerns about government provider payments.  Additionally, continuing efforts by the Centers for Medicare and Medicaid Services (CMS) and State Medicaid Agencies to “rebalance” the provision of long-term supports and services toward home and community-based settings consistent with the Olmstead decision (through, for example, the Home and Community-Based Settings Final Rule and the Money Follows the Person Program) have, in some cases, contributed to growing uncertainty about the viability of some residential care facilities. 
  
In this regulatory and funding environment, and in response to industry requests for further clarification on how to address and mitigate funding and regulatory risks, ORCF is offering, in the State Risk Summary Grid below, suggestions on how to address funding and regulatory risks associated with various characteristics.  These are merely suggestions of potential risks and approaches to consider; a Lender may know that in a particular case such an approach/mitigant would be insufficient, or that alternative, preferable mitigants exist.  What is vital is that the Lender appropriately addresses risks as directed in the Lender Narrative.  If the Lender Narrative discussion is not thorough, then extensive subsequent communication with the HUD reviewer may be necessary, thus slowing the review process. 


While every deal presents its own unique strengths and risks, certain state regulatory and funding risk environments may warrant substantial mitigation when the long-term viability of a residential care facility is still in question.  Possible mitigants that the Lender may want to consider in such extreme cases may include: reduced mortgage amount/ increased debt service coverage, long-term debt service escrow, demonstrated market and capacity for serving different resident mix (e.g., non-MI/DD population), demonstrated ability to reduce reliance on Medicaid or Medicaid Waivers and demonstrated ability to maintain healthy debt service coverage with fewer beds.


State Risk Summary Grid

	State Risk Category
	Facility Characteristics
	Questions to Consider

	Medicaid Waivers – Final Home and Community-Based Services Rule & high Medicaid Census
	Non-SNFs or Combos including SNF beds with Medicaid Waiver residents and either: 1) concentrated MI/DD population (>=25%) or 2) very high Medicaid Census (>=80%)
	Does the subject facility’s State Transition Plan (found here) address the state’s compliance and/or the state’s efforts to comply with the Final Home and Community-Based Services Rule?  Is it anticipated that the subject facility and/or the subject facility type will be compliant with the state’s plan?  Is the long term viability of the Medicaid Waiver Program at risk for such facilities?  Does the subject facility exhibit the ability to operate without Medicaid Waiver residents?

	
	
	

	Medicaid Reimbursement Delays
	Projects with SNF beds in states with a pattern of extensive reimbursement delays without AR Financing
	Does the project demonstrate the ability to handle delayed payments without AR Financing? 

	State Budgetary Constraints
	Projects with SNF beds that have Medicaid Census of 80% or more, or whose DSCR falls below 1.0 with a decline of 5% or less in Medicaid Census or Rate 
	[bookmark: _GoBack]Does the owner/operator have a plan for working through rate reductions, rate freezes or changes in eligibility?  Does the facility demonstrate an ability to remain viable, as evidenced by a Sensitivity Analysis showing how income, expenses and NOI would be impacted by the above changes?

	Money Follows the Person (MI/DD)
	Concentration of MI/DD population (>=25%) in either: 1) Board & Care, 2) SNF/ALF combos, or 3) combo including B&C beds; projects with ICF beds
	If MI/DD residents are predominantly non-elderly, how might the facility be impacted by MFP, Balancing Incentives Program and other state “rebalancing” efforts?  Are there any constraints on facility’s ability to serve other types of residents in these beds/units?  Is State Medicaid funding for MI/DD residents stable?  

	Money Follows the Person (Non-Elderly, Physically Disabled & Elderly)
	Projects with SNF beds whose DSCR falls below 1.0 with a decline of 5% or less in Medicaid Census or Rate
	How might the facility be impacted by MFP, Balancing Incentives Program, nursing facility “right-sizing” initiatives and other state “rebalancing” efforts?  If the subject facility may be impacted, are there any constraints on the facility’s ability to serve other residents in these beds/units?

	
	
	

	Olmstead Plans, Cases & Settlement Agreements 
	Projects with a concentrated MI/DD population (>=25%)
	Are there any pending Olmstead cases, Settlement Agreements or Olmstead Plans or initiatives that could impact the facility?  If the subject facility may be impacted, are there any constraints that would limit the facility’s ability to serve other types of residents?  

	Other
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1. 223(f) Lender Narrative 
2. Blended Rate, Single Stage Lender Narrative 
3. Statewide Transition Plans (STP) 
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Past Lean 232 Updates are available online.
Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare.
Have your loan servicing colleagues joined our email list? The Email Blasts contain information relevant to them as well. You might suggest they Join here.
We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mail list, please go here.
image1.png




