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Backlog Due to Commitment Authority Shortfall and Closing

When additional commitment authority is allocated to HUD, ORCF expects to issue approximately 40 Firm Commitments in October for projects that were placed on hold when commitment authority ran out in FY 2013, provided there are no material adverse changes.  Closings depend on the quality of packages submitted to the HUD Attorney and HUD Closer and ultimately the availability of the HUD Attorney.  When closing packages are complete and ready to be submitted, please send in the legal package to the assigned HUD Attorney and email ORCFCloser@hud.gov for a HUD Closer assignment. As always, there will be no closing priorities, and closing assignments will be made in the order in which full and complete packages are received.

Back to top
Updated Section 232 Documents – Scrivener’s Errors

ORCF, with the assistance of internal and external stakeholders, has identified various scrivener’s errors in the published documents.  As allowed by OMB, ORCF has corrected these errors, and published the revised documents on our website, as well as on HUDclips.  These edits are to correct typographical errors, make minor corrections and/or make clarifications; they do not represent changes to policy or the meaning of a document.  

Each updated document is listed in the table below, along with the page number and description of where the corrections may be found.

	Form Name
	Form Number
	Page
	Scrivener's Error

	Consolidated Certifications

	Consolidated Certification—Lender
	HUD–90012–ORCF
	Part IV, page 3
	A line item was added in the Identities of Interest section, allowing for “other” Identities of Interest to be identified, outside of those listed specifically on the form. 

	Consolidated Certification—Borrower
	HUD–90013–ORCF
	Part VIII, page 5
	

	Consolidated Certification—Principal of the Borrower
	HUD–90014–ORCF
	Part VI, page 4
	

	Consolidated Certification—Operator
	HUD–90015–ORCF
	Part VII, page 5
	

	Consolidated Certification—Parent of Operator
	HUD–90016–ORCF
	Part VI, page 4
	

	Consolidated Certification—Management Agent
	HUD–90017–ORCF
	Part VII, page 5
	

	Consolidated Certification—Contractors
	HUD–90018–ORCF
	Part V, page 4
	

	 Lender Narratives

	Lender Narrative – 223a7 
	HUD-9001-ORCF
	6
	Clarifications were announced via Email Blast to better communicate who may conduct a site inspection.  The Inspecting Underwriter qualifications, as described below, were initially omitted from this document, so the correction here is not adding new policy, but is correcting the omission that describes and clarifies who may conduct inspections.

	Lender Narrative – 223f
	HUD-9002-ORCF
	17
	Clarifications were announced via Email Blast to better communicate who may conduct a site inspection.  The Inspecting Underwriter qualifications section was updated to be in line with previously published guidance describing and clarifying who may conduct inspections.  Language referencing a “MAP Approved Underwriter” was removed from this section as well, since it no longer relates to the Section 232 program.


Inconsistencies were corrected (pg. 45 and 58), wherein the old terminology of ‘criteria 3’ should have been updated to the new term, 'criterion D'. 

	An inconsistency was discovered in the calculation for Criterion D (pg. 58), which was updated to clarify the formula (adding that the test will be the lesser of "90% of" total estimated replacement cost); this is consistent with the maximum insurable loan calculation form.

	Lender Narrative – 223d Op. Loss Loan
	HUD-90011-ORCF
	9
	Updated to remove references allowing a “MAP Approved Underwriter” and to clarify that the Inspecting Underwriter must be the Section 232 Underwriter of record.

	Lender Narrative – New Construction – Single Stage
	HUD-9004-ORCF
	17
	

	Lender Narrative – New Construction – 2-Stage, Initial
	HUD-9005-ORCF
	15
	

	Lender Narrative – New Construction – 2-Stage, Final
	HUD-9005a-ORCF
	15
	

	Lender Narrative – Sub Rehab – Single Stage
	HUD-9006-ORCF
	17
	

	Lender Narrative – Sub Rehab – 2-Stage, Initial
	HUD-9007-ORCF
	17
	

	Lender Narrative – Sub Rehab – 2-Stage, Final
	HUD-9007a-ORCF
	15
	

	Lender Narrative – Blended Rate – Single Stage
	HUD-9008-ORCF
	18
	

	Lender Narrative – Blended Rate – 2-Stage, Initial
	HUD-90025-ORCF
	17
	

	Lender Narrative – Blended Rate – 2-Stage, Final 
	HUD-90025a-ORCF
	11
	

	 Other Documents

	Initial Operating Deficit Calculation 
	HUD-91128-ORCF
	 
	Reference errors were discovered in two of the worksheet cells.  These errors were corrected, and did not change the calculations.  Neither error resulted in an incorrect IOD calculation. They only resulted in an incorrect number of leased units shown in Months 4 and 6 in the Output – Summary Tab. 

The formula in the Output – Summary Exhibit tab, cell D19 was ='Details & Draw Requests'!I$7. This has been corrected to ='Details & Draw Requests'!H$7

The formula in the Output – Summary Exhibit tab, cell D21 was ='Details & Draw Requests'!M$7. This has been corrected to ='Details & Draw Requests'!L$7 

	TPA Application 
	HUD-92266-ORCF
	3
	A reference to a checklist HUD form number was removed at the top of page 3.  This form number was established at the beginning of the PRA process; however all checklists were later removed from the PRA information collection, and therefor the form number reference should also have been removed.  

	Addendum to Operating Lease
	HUD-91116-ORCF
	8
	Section 19 was updated to change "Cross-Default Guaranty of Operators" to the correct title of the document: "Cross-Default Guaranty of Subtenants"; 

	Guide to Opinion of Operator’s Counsel
	HUD-92325-ORCF
	4
	Item M in the list of documents reviewed used the incorrect document title for the Management Agent Certification.  It was corrected to be “Management Certification – Residential Care Facility.”

	Security Instrument/Mortgage/Deed of Trust
	HUD-94000-ORCF
	4, 5
	In completing the Security Instrument, lender's counsel must select the appropriate second paragraph (Alternative A, B or C).  However, the Alternative text paragraphs each appeared above each applicable Alternative text heading, rather than below the heading, thereby creating confusion.   The headings have now been moved above the related paragraphs.

	Healthcare Regulatory Agreement – Borrower
	HUD-92466-ORCF
	22
	Paragraph 29 referred to the Management Agent Certification by the wrong title and wrong form number.  The reference was corrected to be "Management Agent Certification – Residential Care Facilities (form HUD-9839-ORCF, or successor form)."

	Healthcare Regulatory Agreement – Operator
	HUD-92466A-ORCF
	11
	Paragraph 13 refers to the Management Agent Certification by the wrong title and wrong form number.  The reference was corrected to be "Management Agent Certification – Residential Care Facilities (form HUD-9839-ORCF, or successor form)."

	Healthcare Regulatory Agreement – Master Tenant
	HUD-92337-ORCF
	2
	In the definition of Borrower-Operator Agreement, the brackets around the term "Master Tenant" were removed.

	Intercreditor Agreement
	HUD-92322-ORCF
	2, 3, 6, 11
	In the last 3 lines of Section 1.1 (pg. 2), "FHA Lender" was capitalized; "FHA Loan Documents" was changed to "HUD Loan Documents"; and "FHA Loan" was changed to "HUD Loan". 

In Section 1.8 (pg. 3), references to Bank were changed to AR Lender.

In the 5th line of Section 1.9 (pg. 3), "FHA Triggering Event" was changed to "HUD Triggering Event".  

In Section 1.26 (pg. 6), “AR Loan Triggering Events” had clauses numbered as (v) and (vi), inadvertently continuing the numeration from the “HUD Triggering Event” descriptions in the previous paragraph.  These clauses (v) and (vi) were corrected to be (i) and (ii).

In the last line of Section 2.6(b) (pg. 11), the word “Time” was removed.

	Cross-Default Guaranty of Subtenants
	HUD-92331-ORCF
	2
	In Section 1 of the Cross-Default Guaranty of Subtenants, there should be a closed parenthesis after the term "Sublease Obligations"; this has been added.


Section 2(a) includes a line that says, "...and  (xii) the cash flow chart [dated as of the date of closing and provided to Lender] [attached hereto as Exhibit C-1] accurately and completely discloses the flow of Operator’s funds, and all deposit accounts ..."


The first set of brackets, around the words "dated as of the date of closing and provided to Lender" were included in error.  This scrivener's error has been corrected by removing the brackets.


The second set of brackets, around the words "attached hereto as Exhibit C-1," were included in error.  This scrivener's error has been corrected by replacing the brackets with parentheses.

	

	Master Lease SNDA
	HUD-92333-ORCF
	1, 6
	In the first paragraph (pg. 1), the word "as" was added before the word "borrowers" in the second line.

In Section 5, paragraph (4)(A) (pg. 6), capitalization was removed from the words “Healthcare Facilities”.  The intent is to capture all healthcare facilities remaining subject to the Master Lease, not just those that are subject to this particular Master Lease SNDA/Subordination Agreement.  


Back to top
Identifying Personally Liable Principals for the Healthcare Regulatory Agreement – Borrower Provision #38

Section 38 of the Healthcare Regulatory Agreement – Borrower (HUD-92466-ORCF), published on March 14, 2013, requires that individuals or entities who will be personally liable for certain enumerated matters be identified within the document.  Recently, ORCF has encountered situations where Section 38 was not completed in the regulatory agreement because the information was not provided in the firm commitment.  Therefore, ORCF has determined to provide clarification concerning the information that is required to be included in the firm commitment.  This guidance follows the guidance provided by Multifamily Housing. 

(Please apply the following guidance to any Firm Commitments in processing, and if necessary to requests for amendments to Firm Commitments for projects that have not closed.) 

For privately held entities:  Section38 generally requires two signatures for project sponsors.  In most cases, HUD, upon the Lender's recommendation, shall select one individual signatory to sign in his or her individual capacity and the project parent/sponsor entity to sign in a corporate capacity.  In any specific deal, underwriting may point to a different entity with the requisite control and involvement or interest in the Project, positive credit history, and adequate financial strength relative to the size of the loan to serve in the capacity required by Section 38.  

For publicly traded corporations or REITS, or Non-profit organizations:  The parent/sponsor entity itself is acceptable as the sole signatory.  For such entities, any individual signing on behalf of the corporate entity does not sign in an individual capacity, but to bind the parent/sponsor, and no personal liability will be claimed against the individuals signing in such a capacity.

 

For any corporate entities required to execute Section 38:  Every corporate officer is not required to sign.  Whomever the corporation entity has authorized to bind the company in connection with the proposed transaction may sign, provided that Participant Credit and Financial review has discretion to require additional signatories if warranted in a specific (exception) situation.  

 

Please note the following prohibitions related to Section 38:  

Insertions of "or successors" language to the identification of signatories is NOT allowed.  The Regulatory Agreement can and should be amended when there is a new individual who is responsible for the provisions of Section 38.

Riders to the Regulatory Agreement that attempt to limit a signatory's liability are NOT allowed.

Section 38 may not be omitted because a project has been processed as an (a)7 versus another section of the Act.

 

If the Firm Commitment fails to specify signatories to Section 38:  The lender should request a letter amendment to the Firm Commitment.  It is the lender's responsibility to perform the participant credit and financial review of the parent/sponsor entity and to identify and justify who has been proposed to sign Section 38 of the Regulatory Agreement.

Back to top
Section 232 Loan Modifications - Revised Sample Format for Lender Analysis and Recommendations on HUD.GOV

ORCF has revised the “Note Modification Costs” section in the document “Sample Format for Lender Analysis and Recommendations.”  The revised document can be found here on ORCF’s program website on HUD.GOV. 

Back to top
Upcoming Improvements to the ORCF Webpage

ORCF is currently making major improvements to its ORCF webpages.  The improvements will be unveiled in November 2013 and will make the site more user-friendly.  Once completed, the site will be easier to navigate, you will be able to find what you are looking for more quickly, and the site will be more intuitive.  Look for additional announcements in upcoming email blasts.

Back to top
FROM THE CLOSING CORNER

Reminders

1. How do I get a HUD Closer Assigned?
As a reminder, HUD Closers will be assigned when closing packages are complete and ready to be submitted to the HUD Attorney.  When the legal closing package is sent to the assigned HUD Attorney, please email ORCFCloser@hud.gov and a HUD Closer will be assigned.  

Use of the NEW closing documents is required for all closings on projects which received Firm Commitments on or after July 12, 2013 (unless otherwise exempt).
2. Utilizing the HUD Closer for signing closing documents:
Due to the virtual environment that we embrace in 232 Lean deals, our authorized signers normally execute closing documents in different locations from our Closers.  The authorized signer relies heavily on the Closer to tell him or her that the documents are cleared to sign.  Therefore, it is critical that any and all communications regarding execution of closing documents go through ONLY the assigned Closers/GTM for Contract Closers, especially the correspondence between the HUD Attorney and Lender’s counsel regarding the Note and Regulatory Agreements.  Please do not contact other OHP staff regarding closings as this can delay the closing process.

3. Withdrawing Firm Commitments: 

If faced with a Firm Commitment that needs to be withdrawn after being issued, please submit a written request to withdraw the Firm Commitment to ORCFCloser@hud.gov.

4. Replacement Reserve Amendments (Section 232/223f Transaction):
As noted in the August 19, 2010 email update, the HUD Closer will allow increases less than $10,000 to the reserve for replacement account to avoid mortgage reductions as a result of cost certification.  Any proposed increase to the replacement reserve account above $10,000 should include an explanation of the proposed uses (line item and timing) for the additional deposit.  Please note these proposals will need HUD Underwriter approval.      
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Document Links Included In This Blast

1. Sample Format for Lender Analysis and Recommendations
2. New Closing Documents
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Need to Reference Previous Lean 232 Updates?  Previous E-Newsletters (Email Updates) can be found at: http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare or further Lean 232 questions can be emailed to the Lean Thinking mailbox at LeanThinking@hud.gov 

Have your loan servicing colleagues joined our email list?  The Email Blasts contain information relevant to them as well.  You might suggest they sign up online. 

Past Lean 232 Updates are available online here.
Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov. 
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare. 

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mailing list, please go here. 

