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Final Rule Published – “Federal Housing Administration (FHA):  Section 232 Healthcare Facility Insurance Program – Aligning Operator Financial Reports with HUD’s Uniform Financial Reporting Standards”

The Final Rule - “Federal Housing Administration (FHA):  Section 232 Healthcare Facility Insurance Program – Aligning Operator Financial Reports with HUD’s Uniform Financial Reporting Standards”, containing the same provisions as the Interim Rule, was published on December 16, 2014, and is available here.  During the Interim Rule comment period, no public comments were received.  

As stated in the September 22, 2014 Email Blast, the Interim Rule was published on September 16, 2014 with an effective date of October 16, 2014.  The Interim Rule provided that operators will have an additional 30 calendar days to comply with the financial statement reporting requirements.  Specifically, operators will now have 60 calendar days following the end of a fiscal quarter and 90 calendar days following the end of the fiscal-year-end quarter to comply with HUD’s financial statement reporting requirements.  

Keywords: Operator Financial Reports
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Early Start and Early Commencement Updated Instructions and Checklist

In response to Lender feedback and in an effort to improve processing times, ORCF has updated the Early Start and Early Commencement Instructions and Checklist.  They can be found on the Section 232 Program website for Early Start and Early Commencement of Construction Documents (here).

Keywords: Early Start and Early Commencement of Construction
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Completing Management Certifications

As a reminder, the services and compensation details of Management Fees presented in Management Certifications (HUD-9839-ORCF) should be clearly spelled out.  Statements such as “See Management Agreement” are not acceptable, as they do not provide the detail necessary to be able to complete the ORCF approval.  The form should memorialize the approval of the specific details presented, and generic references to the Management Agreement could appear to allow changes in that underlying document, without getting ORCF’s approval of those changes.  It is also not appropriate to copy and paste pages from the Management Agreement into the Management Certification to provide the detail.  The information should be provided in a clear, succinct manner that gives the ORCF reviewer sufficient information to understand the level of compensation and services provided.

Keywords: Management Certifications
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Update on Interest Rate Reductions

We are pleased to report tremendous success in our Interest Rate Reduction (IRR) Program in ORCF.  We have received over 120 IRR submissions to date, already realizing well over $6 million in annual savings.  Our preliminary reviews are being processed by a specialized team in ORCF generally within 2-3 weeks, allowing for timely interest rate lock-in to respond to market conditions. 

Additional IRR Guidance/Clarification:  Once the Preliminary Review is completed by the ORCF Team, ORCF notifies the lender by letter.  The lender is instructed to submit final modification documents reflecting the locked-in interest rate to ORCF and OGC for approval within 30 days in order to proceed to effectuate the IRR.  

· OGC Checklist: An OGC checklist has been developed that identifies documents needed to complete the expedited legal review of streamlined IRR for lenders’ and lender counsels’ use.

· Title Policy/Lender Certification: As a general matter, HUD will not require a title endorsement in connection with an IRR.  It is up to the Lender to determine what diligence it needs in order to provide the required Certification to HUD.  OGC will accept title endorsement if the Lender chooses to submit one in lieu of the Certification.  OGC has developed a Lender Certification showing continued first lien priority for use in these types of transactions. 

· Modification of Mortgage: The mortgage/security instrument must be modified only if the form of that document or an addendum thereto identifies the interest rate.  

· Signatories: IRR submissions (see Sample Lender Analysis) must be reviewed and approved by a Section 232 HUD-approved UW.  We want to ensure consistent, accurate submissions by the Lender and ensure a quality review check at the lender level, to facilitate expedient processing by ORCF.

Please see the Section 232 Program website for Loan Servicing and Asset Management (here) for instructions and sample formats for IRR submissions, along with the above-referenced OGC documents.
Reminder:  IRRs are for streamlined processing only:  the purpose of an IRR submission is to propose to reduce the interest rate on Section 232  loans that are out of prepay lockout along with proposing a new prepayment premium schedule as part of the modification.  Our ORCF team ensures there are no other asset management concerns that need lender attention but strives to turn requests around quickly. Therefore, other substantive changes (e.g. TPA, change of operator/agent, changes to A/R Lines) must be processed as part of a normal asset management and legal review.  Please consult your assigned Account Executive for changes other than streamlined interest rate reductions. Please submit any general questions on ORCF’s IRR process to Leanthinking@hud.gov.

Keywords: Interest Rate Reductions, IRR
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Lender Performance in Underwriting FY 14

The individual ORCF Lender Performance Profiles have been sent to each lender participating in Section 232 underwriting in FY 14.  The profiles reflect ORCF feedback on underwriting deals brought to Loan Committee from October 2013-September 2014.  Specifically, ORCF underwriters, workload managers and appraisers provide feedback on issues causing significant delays with lender performance based on six metrics: math calculations, quality control, responsiveness, due diligence, program/legal requirements and lender assessment of 3rd party reports. The feedback is compiled and quantified to determine any patterns of problems and then shared with lenders in the spirit of continuous improvement.

In summary, for all deals submitted in FY 14, ORCF staff identified significant issues for 10% of the deals submitted, a marked improvement from a 19% error rate in FY 13 and a 25% error rate in FY 12.  In addition, 18 of the 39 lenders that participated in Section 232 underwriting activity in FY 14 had NO issues identified with their Firm Application submissions.  Quality control and math calculations topped the list of issues that ORCF communicated as contributing to delays in underwriting.  As communicated in Underwriting Training in July 2014, prospective underwriting was a common issue of concern observed at Loan Committee.  However, we continued to see improvement throughout FY 14, which ended with a 7% error rate in the last quarter.  We truly appreciate the great efforts which Section 232 lenders are clearly taking to focus and improve the accuracy, quality and responsiveness in their Firm Application submissions. 

Any lender wishing to further discuss ORCF metrics or their specific profile should contact Mary Walsh, Lender Relations Liaison at mary.v.walsh@hud.gov.
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Revised “Save the Date” For Lender Dialog Meetings

At the Fall MBA Roundtable, ORCF announced a save the date for potential (subject to funding) lender dialog meetings with ORCF staff in downtown Jacksonville, Florida in mid-February.  Please note that due to a conflict with another conference, we have moved these possible dates to February 25 and February 26, 2015.  If we are able to offer this dialog, further details will be provided in a future Email Blast.

Keywords: Lender Dialog Meetings
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Reminder - Section 232 Program Fees Paid Through Pay.gov

As mentioned in the September 22, 2014 and October 30, 2014 Email Blasts, on November 1, 2014, all Section 232 Program fees must be paid electronically by the Lender directly to Pay.gov, a secure website operated by the U.S. Department of Treasury.  See Mortgagee Letter 2014–20 (here).  If you are experiencing technical difficulties with Pay.gov, you may reach Pay.gov Customer Service at: (800) 624-1373.  In addition, you may email ORCF at 232FHAPayment@hud.gov. 

Keywords: Pay.gov
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FROM THE CLOSING CORNER

Now Available…Optional Fast-Track Signing of Regulatory Agreements and Note!

Effective immediately, the HUD Closer may permit early execution of the Regulatory Agreement and Note ONLY IF all of the following have occurred:

1. Draft closing packages have been received by the HUD Attorney and HUD Closer. [Note: HUD reserves the right to withhold permission for early execution if the draft closing packages have serious omissions or defects.]

2. Lender represents to ORCF that:

a. There are no known impediments to close;

b. Interest rate is locked; and

c. Loan amount is finalized.

3. HUD Attorney has reviewed and approved the Regulatory Agreements and Note

4. HUD Closer has reviewed and approved the Regulatory Agreements and Note

This fast track is optional and is an incentive for projects to finalize all details in order to avoid a last minute rush to sign closing documents.  

A Closer’s permission to send in documents for signature is NOT express permission to record or close.  Closing will still be contingent upon full program and legal approval. The Regulatory Agreement will not be recorded until the HUD Attorney expressly authorizes the title company to record.  The HUD Attorney will authorize recording only if there is program and legal approval.  

HUD will continue to sign last, only after documents are fully executed by other parties. 
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Past Lean 232 Updates are available online.

Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.

For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare.

Have your loan servicing colleagues joined our email list? The Email Blasts contain information relevant to them as well. You might suggest they Join here.

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mail list, please go here.

HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Update as of October 30, 2014
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New Handbook 4232.1 Webpage

A new HUD webpage has been created for Handbook 4232.1.  The new webpage now allows for individual chapters of the handbook to be downloaded separately.  The webpage continues to offer the option of downloading the entire handbook as one document.  The entire handbook and individual chapters are available here.  Note: For easier navigation, click on the “Bookmarks” icon on the left side of the viewer.  This will expand an index of all chapters as bookmarks which will provide a link directly to the chapter. 

Keywords:  Section 232 Handbook, Handbook 4232.1, Handbook Webpage
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Handbook 4232.1 Scrivener and Minor Error Corrections

Since the May 22, 2014 publication of Handbook 4232.1, Scrivener and other minor errors have been identified and corrected.  These corrections are reflected in the handbook posted on the new Handbook 4232.1 webpage.  For a list of Scrivener and other minor error corrections, please refer to Transmittal 10-17-2014 on the handbook webpage.  
Keywords:  Section 232 Handbook, Scrivener Errors

Back to top
Pay.gov and ACH Blocks

Some lenders using Pay.gov to pay their Section 232 Program Fees have been unable to process their payments.  The cause may be that automatic debit to business accounts may be blocked by a security feature called an ACH Debit Block, ACH Positive Pay or ACH Fraud Prevention Filters.  ACH Debit Block works by having an allowed list of ACH Company IDs.  This list enables allowable debits.  The agency identification for the Section 232 Healthcare Fees Form is:

Agency ID:         8609030027

Form Name:       Healthcare Fees

If you have any questions, Pay.gov Customer Service may be reached at: (800) 624-1373

Keywords:  Pay.gov
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New HUD Attorney Closing Punchlist and Checklists for 223(f), 223(a)(7) and Initial 232 Closings

New HUD Attorney Closing Punchlists and Checklists have been drafted for 223(f), 223(a)(7), and initial 232 closings.  The updated Punchlists reference the 06/2014 version of the documents and include closing requirements from the new 232 Handbook.  The updated Punchlists and Checklists have been posted on the Section 232 Program website by the respective loan type and are available for immediate use.
Keywords:  Closing Punchlist, Closing Checklists
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Limited Guaranty and Security Agreement in Lieu of Master Lease  

Under certain circumstances where a portfolio of properties do not have 100% same ownership nor do they have any leases, a traditional master lease is not possible.  As an alternative to the Master Lease, a Limited Guaranty and Security Agreement (here) may be an appropriate alternative.  The key principal(s) will pledge their distributions (made to them within 180 days prior to the default) to cure defaults on any of the properties.  The key principal(s) will be providing a guaranty as well as security interest in the above mentioned cash distributions.  (See Handbook 4232.1, Section II, Chapter 13.3.E.1)
Keywords:  Limited Guaranty and Security Agreement
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Clarification on ORCF’s View of Appraisals for Non-Profit Owners and Operators

It has become apparent that there is confusion related to the proper valuation of a healthcare facility operated by a non-profit organization.  As always, the Department’s goal is to obtain a market value as defined within USPAP for the property.  Said plainly, the market value is what such a facility would sell for as of the effective date of the appraisal.

It is not always the mission of non-profit organizations to maximize cash flows.  Potential for-profit buyers would likely modify the operations with the goal of improving cash flows in mind.  Potential differences between non-profit and for profit operators include but are not limited to staffing ratios, employee benefits packages, higher level food service, even potentially higher occupancy rates, reputational differences, etc.  It is appropriate for an appraiser to adjust these and other revenues and expenses to reflect a true market rate operation (both on the revenue and expense side) in determining the value.  If the appraiser believes that the operations would materially change with a market rate sale, the appraiser must factor into their analysis the additional costs and risks associated with converting a facility from the current non-profit operation to a for profit operation (Please see Handbook 4232.1, Section II, Chapter 5.3.G).  The method for factoring in the additional costs and risks is up to the appraiser but could conceivably take the form of an increased cap rate or a reduction to value based on a discounted cash flow analysis to support the value or other methods as the appraiser deems appropriate.

Keywords:  Valuation, Appraisals, Non-Profit 
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Standard Work for New Construction Appraisal Review

At the lender trainings this summer in Seattle, WA and Minneapolis, MN, ORCF outlined what HUD does when reviewing a new construction appraisal.  The document that outlines our standard work has been added to our Section 232 Program website.  These best practices were developed with input from appraisers, lenders, buyers, and underwriters. This is not a form anyone will need to fill out but we encourage our third party appraisers to incorporate similar steps into their own trip work.  The HUD Appraisal Review Form for New Construction can be found here. 

Keywords:  Appraisals, New Construction 
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Sample Covenant for Floodplain and Wetland

For projects where an incidental, undeveloped portion of the site is located in a floodplain or wetland, an exception from 24 CFR 55, Floodplain Management and Protection of Wetlands, is allowed under 24 CFR 55.12(c)(7).  In order to qualify for the exception, a covenant or comparable restriction must be placed on the property’s continued use to preserve the floodplain and/or wetland area.  HUD has issued a Sample Covenant for Floodplain and Wetland (here) that can be used as the template for a covenant that complies with 24 CFR 55.12(c)(7)(iii):  HUD Sample Covenant For Floodplain or Wetland. 
Keywords: Environmental, Floodplain, Wetland, Sample Covenant
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Flood Zone Designations Matrix

HUD’s floodplain management regulations refer to the 100-year and 500-year floodplains as floodplains of concern.  FEMA Flood Insurance Rate Maps use a variety of different labels to identify the 100-year and 500-year floodplains and areas of minimal flood hazard.  To help lenders correlate the flood zone designations, a table depicting the FEMA flood zone designations for 100-year and 500-year floodplains and for areas of minimal flood hazard has been posted in the Lender Tools on the 232 Program website (here).
Keywords: Flood Zone Matrix
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Reminder Regarding Calculation of Debt Seasoning Period

The Section 232 Program Handbook, at Production Chapter 3.13.C, defines “debt seasoning.”  Please note the way in which the debt seasoning period is calculated.  In particular, the debt seasoning period must be completed before the Section 232 application is submitted.   In that regard, the provision states:

…ORCF requires a 2-year waiting period from the time the existing debt was generated (loan closing) and the date the firm application for FHA-insured financing is submitted to HUD.

Keywords:  Debt Seasoning
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Reminder Regarding Treatment of Existing Reserves Established as Collateral of Current Loan

ORCF occasionally encounters a reserve account that was required as collateral for an existing loan to be refinanced.  The Section 232 Handbook addresses how the sum required to be placed in that reserve account is to be treated during the Section 223(f)/232 refinance.  Each element of the language cited below is separately required to be met.  In particular, Production Section 3.13.B.4 states: 

4. Reserves held by Current Lender. Escrows and reserves comprising any additional property-related collateral held by the current Lender against the loan, but then released at some point after initial funding of the loan will only be considered eligible if: 

a. The loan comprising the existing indebtedness meets eligible debt and debt seasoning requirements, 

b. The release provisions for the funding of the current loan were clear and pre-defined at the time the original loan was made, and 

c. The escrow is released before the FHA Lender makes application to HUD for the loan. 

Any reserves not meeting these criteria will be treated like R4R on deposit and subtracted from the Total HUD Eligible Costs pursuant to MILC Criterion H.

Keywords:  Reserves, Collateral
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Extension of Timeframes for Filing Operator and Master Tenant Financial Statements; Amendment of Earlier Agreements Unnecessary

In the October 6, 2014 Email Blast, we pointed out that HUD had published the Interim Rule (here, effective October 16) extending the timeframe for submitting quarterly and annual operator and master tenant financial statements (from 30 to 60 days for quarterly/YTD statements and from 60 to 90 days for year-end statements).  We also pointed out that, for projects that close on or after October 16, the operator and master tenant regulatory agreements should be revised before closing to reflect the more favorable financial statement submission time frames.  

Please note the more favorable submission timeframes for these particular financial statements also apply to projects that closed before October 16, 2014.  It is not, however, necessary to amend the earlier regulatory agreements to reflect those revised timeframes; the timeframes of the Interim Rule control over conflicting timeframes in those earlier regulatory agreements.

Keywords:  Operator Financial Statements, Uniform Financial Reporting Standards, 92466A
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July 2014 Section 232 Lender Trainings - Parking Lot Follow-Up

As a follow-up to ORCF’s July lender trainings in Seattle, WA and Minneapolis, MN, we are pleased to provide the following response to the Parking Lot items that were generated through our discussions with lenders at these training.

	Issue
	ORCF Response

	New Construction Criteria Template:  Post the New Construction Criteria Template to hud.gov
	New Construction Criteria Template has been posted to hud.gov under Training Presentations, #16.

	Risk Management-Operator Regulatory Agreement Requirements Grid:  Post the Risk Management-Operator Regulatory Agreement Requirements Grid to hud.gov
	Risk Management-Operator Regulatory Agreement Requirements Grid has been posted to hud.gov, under Training Presentations, #17.

	Early Starts:  Will ORCF permit an Early Start after the initial firm commitment is issued?  
	Because Final Application reviews typically have a fairly short turnaround time, ORCF recommends that lenders consider the timing impact of such an approach.  As a reminder, in all Early Starts, the construction is at the full risk of the borrower.  
Early Start requests enable construction to start once the Firm Commitment has been issued, but prior to initial closing.  In the case of a Two-Stage application, there is no prohibition against an Early Start request after the Initial Firm Commitment is issued, however the request does require construction documents to be submitted.  These documents, such as permits, construction contracts and cost estimates, plans and specifications, are also required as exhibits for the Final Submission application package.  The key consideration in submitting a Two-Stage application versus a Single Stage application is generally to save the time and expense of developing full construction documents.  Submission of an Early Start request between the two stages adds another review stage to the process, including documents that will be submitted and reviewed at the Final Application stage, and could minimize the efficiency of the application review process.  

	OGC Reviews on Small Portfolios:  Can the OGC attorney who reviewed the Master Lease or AR Financing Documents also complete the closing and other projects in the portfolio?
	ORCF attempts to identify related projects on the front end.  Due to projects being located in different states and differing workloads we cannot guarantee that the same OGC attorney that reviews the Master Lease and AR Financing Documents will also complete the Closing Review.  We have set up an internal document sharing system for OGC attorneys to improve communications across offices.

	Post Limited Guarantee & Pledge Agreement example document
	See article in this Email Blast.

	Third Party Appraiser Inspections:  Is there a minimum number of units the Third Party Appraiser must inspect?

	Unlike Multifamily, ORCF does not indicate a percentage of units that must be inspected. ORCF does however expect that the selected appraiser, having the qualifications stated in ORCF Handbook, Production, Chapter 5.2, will inspect the exterior, all floors of the interior, the common areas, and a representative example of each unit type.  

	New Construction Appraisal Review Worksheet:  Please post this to hud.gov.  
	See article in this Email Blast.

	Two Stage Submissions:
Are Initial Submission applications submitted before September 1, 2014 subject to the new Section 232 Handbook for the Final Submission if the Final Submission is submitted after September 1, 2014?  
	The lender should use the guidance that was in place at the time of the initial submission application.

	Clearance for Non-Profits:  
2530 clearance should be added as a requirement for Executive Directors on Non-Profits as they are decision makers.


	In most situations the Executive Director of a Non-Profit is considered to be a Corporate Officer and must file a Form-HUD 2530 or APPS Submission.

	Align 100/500 year references to FEMA flood zones:
	See article in this Email Blast.

	Borrower Experience:  
Is there a required percentage of ownership (the borrower) that must have experience (experience of similar scope/size, with HUD, 3 years, etc.).
	In order to protect FHA risk, ORCF requires that ownership demonstrate experience in addition to the experience of the operator and/or management agent.  In particular, for new construction, please refer to the New Construction Criteria Template.  

	HUD as Loss Payee:  Can we affirmatively state in HB that HUD no longer needs to be named loss payee (according to lender some OGC still requiring this).
	This is in the process of being corrected in the handbook.

	FAQs:  Check the FAQ on the Working Capital Requirement to assure that it is consistent with the increase to 4% Working Capital.

	ORCF is in the process of scrubbing the FAQs to ensure that, in light of the new Handbook, we have removed those FAQs that are no longer relevant or necessary.  The working capital questions (of which there are 3 (1 in Eligibility and 2 in Loan Sizing) are among those we plan to remove.

	Working Capital Escrow Release Provisions:  Release Provisions for working capital escrow seem to be stricter than previously.  Have they been intentionally increased?

	This is not a new requirement, and though our language is slightly reworded and specific to 6 months of break-even occupancy, it is very much in line with previous guidance.  The Old Map Guide states, in Chapter 13 (Section 13.15.C.3.a):
3. Final Release of Escrow.

a. The Lender may release any balance of the working capital escrow to the mortgagor one year after substantial completion where the project is not in default.

	Clarify Debt counted in 92.5% of Loan-to-Value test
	This is being considered for future handbook updates.  In the meantime, lenders with specific questions should contact LEANThinking@hud.gov.

	Management Certifications:  Lenders aren’t always receiving a copy of the executed Management Certification from the ORCF Underwriter.
	The ORCF Underwriter punchlists have been updated to ensure a copy of the executed certification will be provided prior to loan committee. 

	Handbook Comments:  How will ORCF be handling responses to handbook comments that are sent to LEANThinking@hud.gov. 
	LEANThinking@hud.gov is responding directly to the person who submitted the comments.  Additionally, if the comments point to a need for a clarification, ORCF will do so by Email Blast or, where appropriate, will include in a future set of Handbook edits.

	Property Insurance:  How is the 90% of Replacement Cost defined for property insurance purposes.
	The 90% of Estimated Replacement Cost Value (as defined by the Insurable Value Calculation contained in the 3rd party Project Capital Needs Assessment)
This will be clarified in the upcoming revision of the Section 232 handbook.

	Insurance: How will the new insurance requirements in Handbook Part 1, Chapter 14 be addressed for existing projects?
	As set forth in the Email Blast of June 26, 2014 and September 5, 2014, new applications received on or after November 1, 2014 will be required to comply with the new insurance requirements set forth in the handbook, Section II, Production, Chapter 14; new applications submitted prior to that date have the option to comply with these requirements.  Existing Section 232 projects will not be required to implement these new insurance requirements; however, if a Project should choose to implement the changes at the time of insurance renewal, that is a business decision available to them, provided that the new property and general liability insurance requirements are then met in their entirety.

	Accounts Receivable Financing Review:
A/R review-2.7G not approved during Part 1 review, falling through cracks between UW and Closing Coordinator assignment.  Should be the UW, maybe look at clarifying the A/R PL.
	The ORCF underwriter should review this.  We are updating our A/R punchlist to address this.

	DACA/DAISA Standard Forms:  Is there a possibility to have standard required forms for DACA/DAISAs forms rather than samples?
	HUD has explored this option in the past, but the feedback we received was that the industry participants would not be amenable to standard forms.

	Section 223(f) Cost Certifications:
Would it be possible to submit 223f costs certifications only a few weeks before closing so the lender would not have to submit multiple versions of the cost certification?
	The draft 223(f) cost certification needs to be completed in the draft closing package and we understand that the cost certification will be submitted later with backup documentation.  It helps us review the final cost certification package more quickly.      

	223a7 Survey Affidavit:  Allow use of the survey affidavit for situations where there are minor exceptions such as a “Shuffleboard Court” to be permitted so a brand new survey is not required. 
	The requirements for when a new survey is not required are laid out in the borrower’s survey certification.  Anything that falls outside of that scope needs to be reviewed by OGC and ORCF on a case by case basis.

	Two Sided Copying for Closing Documents:
Accept two sided copying for closing documents that are not to be recorded.
	ORCF does not object to double-sided printing and cutting down on printing and shipping costs, however, it is up to the individual OGC attorney to determine whether this is acceptable.

	Increased Reserve for Replacement Deposits at Closing:  The suggestion was made to allow a higher threshold for depositing additional funds into the Reserve for Replacement at closing when the costs are lower than anticipated.  Currently Closers can automatically approve up to an additional $10,000 being deposited into the Reserve for Replacement at closing without needing to have the loan amount reduced.  
	In response to industry concern, ORCF is reviewing this issue and plans to publish a decision in a future Email Blast.

	Section 241(a) Loan Sizing:  Can Criterion D for 241(a) projects be waived?
	ORCF cannot waive that loan criterion because it is a statutory requirement (12 USC 1715z-6)
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Past Lean 232 Updates are available online.

Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.

For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare.

Have your loan servicing colleagues joined our email list? The Email Blasts contain information relevant to them as well. You might suggest they Join here.

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mail list, please go here.

HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Update as of October 6, 2014
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Commencement of Operator Reporting of Financial Statement

On October 3, 2014, HUD issued Federal Notice No. FR--5794-N-02 -Submission of Operator Financial Reports in Accordance with HUD’s Uniform Financial Reporting Standards:  Commencement of Compliance. (Click here for the Federal Register Notice).  Accordingly, Operators must submit their operator financial reports to the lender that services the FHA insured mortgage for the project for fiscal years commencing on or after December 2, 2014. 

Keywords: Operator Financial Reports, Uniform Financial Reporting Standards
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Changes to Regulatory Agreements to Reflect Extended Reporting Periods

HUD published Interim Rule “Federal Housing Administration (FHA):  Section 232 Healthcare Facility Insurance Program – Aligning Operator Financial Reports with HUD’s Uniform Financial Reporting Standards” (click here for Interim Rule) on September 16, 2014, with an effective date of October 16, 2014.  The rule extends the timeframe for providing quarterly and annual financial statements.  

As a result of this change, for projects that close on or after October 16, 2014, the existing regulatory agreement language should be revised to reflect the more favorable reporting timeframes.  The proposed changes are as follows:

HUD Form 92466A Healthcare Regulatory Agreement - Operator: 

Page 13 (Operator Reg. Agreement)

Unless otherwise specified by HUD, Operator shall submit to HUD and Lender, on a quarterly and year-to-date basis (or more frequently if specified by HUD), prepared and certified by an authorized representative or agent of Operator, such financial reports relating to the operation of the Healthcare Facility (including, but not limited to, financial statements, accounts receivable/payable aging reports and occupancy reports) in the formats and at such times as may be approved by HUD in accordance with Program Obligations.  Such reports must be submitted no later than sixty 60 days after the period covered by the reports, except for reports relating to the final quarter of each year, which shall be submitted no later than ninety 90 days after end of the fiscal year.  Such reports are subject to the sanctions contained in 18 U.S.C. Sections 1001, 1010, and 1012.  

HUD Form 92466A Healthcare Regulatory Agreement – Master Tenant: 

Page 10-11  

Master Tenant shall submit, or cause to be submitted, to HUD and Lender, on a quarterly and year-to-date basis (or more frequently if specified by HUD), prepared and certified by an authorized representative or agent of Master Tenant, such financial reports relating to the Healthcare Facility (including, but not limited to, financial statements, accounts receivable, aging reports and occupancy reports) in the formats and at such times as may be required by HUD, including without limitation any consolidated statements if required by HUD.  Such reports must be submitted no later than sixty 60 days after the period covered by the reports, except for reports relating to the final quarter of each year, which shall be submitted no later than ninety 90 days after end of the fiscal year.  

Keywords: Operator Financial Statements, Uniform Financial Reporting Standards, 92466A
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11. Federal Notice No. FR-- 5794-N-02 -Submission of Operator Financial Reports in Accordance with HUD’s Uniform Financial Reporting Standards:  Commencement of Compliance 
12. The Interim Rule - “Federal Housing Administration (FHA):  Section 232 Healthcare Facility Insurance Program – Aligning Operator Financial Reports with HUD’s Uniform Financial Reporting Standards” 
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Past Lean 232 Updates are available online.

Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.

For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare.

Have your loan servicing colleagues joined our email list? The Email Blasts contain information relevant to them as well. You might suggest they Join here.

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mail list, please go here.

HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Update as of September 22, 2014
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Operator Financial Statements
The Interim Rule entitled “Federal Housing Administration (FHA):  Section 232 Healthcare Facility Insurance Program – Aligning Operator Financial Reports with HUD’s Uniform Financial Reporting Standards” (click here for Interim Rule) was published September 16, 2014 and will become effective October 16, 2014.  The Interim Rule provides that operators will have an additional 30 calendar days to comply with the financial statement reporting requirements.  Operators will now have 60 calendar days following the end of a fiscal quarter and 90 calendar days following the end of the fiscal-year-end quarter to comply with HUD’s financial statement reporting requirements.  

Additionally, guidance is now available on how operators are to submit their financial statements to HUD.  Operators should follow the instructions provided under the “Operator Financial Statements” header on the Section 232 Program website (here).  The financial statement reporting requirements for operators were first set forth in the Final Rule entitled “Federal Housing Administration (FHA):  Section 232 Healthcare Facility Insurance Program-Strengthening Accountability and Regulatory Revisions Update” (the “Accountability Rule,” Federal Register, Vol. 77, No. 174, pp. 55120-55138).  The Accountability Rule specified that guidance would be issued on the manner in which such financial reports will be submitted.  

Keywords: Operator Financial Statements, Uniform Financial Reporting Standards
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Section 232 Program Fee Pay.gov Training

Mortgagee Letter 2014–20 (here) issued on September 18, 2014 announced the requirement that Section 232 Program Fees must now be paid to HUD through Pay.gov.  ORCF has scheduled a “Live Meeting” training on the Pay.gov form that will be used to pay the Section 232 fees.  The “Live Meeting” training will be held on September 30, 2014 at 10:00 a.m. EST.  Section 232 Lenders interested in this training should email their email addresses to 232FHAPayments@hud.gov no later than September 26, 2014.  The list will be used to generate the “Live Meeting” training announcement.

Keywords: Section 232 Program Fee, Pay.gov, Training, Mortgagee Letter 2014-20
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13. The Interim Rule - “Federal Housing Administration (FHA):  Section 232 Healthcare Facility Insurance Program – Aligning Operator Financial Reports with HUD’s Uniform Financial Reporting Standards” 
14. Operators Financial Reporting Guidance 
15. Mortgagee Letter 2014-20
16. Pay.gov
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Past Lean 232 Updates are available online.

Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.

For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare.

Have your loan servicing colleagues joined our email list? The Email Blasts contain information relevant to them as well. You might suggest they Join here.

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mail list, please go here.

HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Update as of September 5, 2014
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Section 232 Handbook 4232.1 Effective September 1, 2014
As mentioned in the May 28, 2014 and June 26, 2014 Email Blast, the Section 232 Handbook is effective as of September 1, 2014.  The handbook provisions apply to all projects in the 232 portfolio and all lender/underwriter approval requests on September 1, 2014 and thereafter.  

Insurance requirements (including property and general liability insurance, but excluding professional liability insurance) will not be effective until November 1, 2014.  Please see June 26, 2014 Email Blast for more details.  As stated in the June 26, 2014 Email Blast, existing Section 232 projects will not be required to implement these new insurance requirements; however, if a Project should choose to implement the changes at the time of insurance renewal, that is a business decision available to them, provided that the new property and general liability insurance requirements are then met in their entirety.

Additionally, Section III – Asset Management, Chapter 4 – Financial Operations, Section 4.5 - Financial Risk Metrics of Operator, Subsections A-F related to Operator financial reports, will not be effective until 60 days after the requirements are announced in the Federal Register.
Keyword: Section 232 Handbook 4232.1, Operator Financial Reports, Financial Operations
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Pre-Construction Conference Agenda and Lender’s Pre-Construction Conference Duties Documents Updated

With the recent publication of the new Section 232 Handbook 4232.1, the “Lender’s Pre-construction Conference Agenda,” (here) and “Lender’s Pre-construction Conference Duties,” (here) documents have been updated.

All conferences held on or after the date of this Email Blast shall use these new documents.

Keywords: Pre-construction, Documents
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General Contractor’s Requisition for an Initial Draw on Loans with Early Commencement or Early Start Approval

On loans given Early Commencement or Early Start approval, if construction proceeds are being requested when the Lender submits Initial Endorsement documents, the Initial Draw, form HUD-92403, Application for Insurance

of Advance of Mortgage Proceeds, must reference and attach a single form HUD-92448, Contractor’s Requisition.  The amount claimed in line item #1, of form HUD-92403, must match the net amount of the requisition on page 2 of the attached form HUD-92448.

The above form HUD-92448, must include signatures by the General Contractor, Architect, and HUD Contract Inspector.  However, since construction draws are not conducted during Early Commencement or Early Start, communication among the Lender, ORCF’s Construction Manager, Michael Peeler, and the HUD Contract Inspector, is key to obtaining the necessary inspection and signatures related to the HUD-92448.

Therefore, prior to submitting the Initial Draw to HUD, the Lender must contact the ORCF Construction Manager, Michael Peeler, at Mike.Peeler@hud.gov.  That email will state Initial Endorsement is anticipated, and form HUD-92448 needs to be signed in the field, to include with the Initial Draw documents.  Michael Peeler shall then contact the assigned Contract Inspector, advising them to coordinate their first Draw Inspection at the job site, with the General Contractor and Architect, and to sign the single form HUD-92448.

After the HUD-92448 is signed by the General Contractor, Architect, and HUD Contract Inspector, it will be given to the Borrower, who will transmit it immediately to the Lender, with the other Initial Draw documents.

The Lender shall then transmit the complete Initial Draw to the assigned ORCF Closer for final review and approval.

As a reminder, Early Commencement does not imply a firm commitment will be issued.

Keywords: Initial Draw, Early Commencement, Early Start
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FHA Number Request Submission Email Change
Effective immediately, ORCF has a new email address for lenders to send in their FHA Number Requests and FHA Number inquiries.  The new email address is 232FHARequests@hud.gov and lenders can start using the new address now.  The format for requesting FHA numbers has not changed and Rasheedah Dix will continue to process the FHA requests.  Also, any request that was sent before this email blast will be processed, but all future submissions should be sent to the new FHA mailbox for processing.  

Keywords: FHA Number Requests
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Reminder on HUD Firm Application Instructions 
Please remember to read our Firm Application Instructions (here) and make sure application submissions are in agreement with ORCF limitations.  Examples of things to keep in mind:  

· All electronic documents are less than 50 megabytes in size.  Double check your third party reports and plans/specs when applicable.  

· Please use only letters, numbers and underscores when naming files.  Avoid using special characters   \ / : * ? " < > | # { } % ~ &  as part of the file name (the software used by ORCF will not accept special characters) and punctuations.  Please pay particular attention to the Asbestos Operations and Maintenance Plans.
· When completing the Common ownership (section 5a and b) of the Form HUD-90022-ORCF, include projects from past 18 months AND older than 18 months.

Also, since the Check Transmittal Letter was merged with the Certification for Submission of Electronic Firm Application (Form HUD-90022-ORCF), it no longer needs to be submitted as a separate letter.

By paying attention to the instructions detailed on the Firm Application Instructions document, you can better assure that applications will be received and processed in a more timely fashion, without the applications being sent back due to the system not being able to receive them.    

Keywords: Application Processing
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Initial Operating Deficit Calculations
When we created our standardized template for calculating initial operating deficits (Form 91228-ORCF) we anticipated there would be delayed reimbursement payments from government sources such as Medicare and Medicaid.  Many of our new construction projects are private-pay (e.g. many Assisted Living Facilities and Board and Care Facilities) and delaying the time for reimbursements by two months results in an exaggerated deficit.  We have posted the Initial Operating Deficit Escrow Calculation Template – Private Pay Sample (here) that calculates the initial operating deficit without the assumption that there will be a delay in governmental source receipts.   This version may be used at the lender’s option – instead of revising the formulas on Form 91228-ORCF.  However, it is only to be used for projects that are anticipated to be entirely private pay. It is a temporary solution. At some point we hope to have a version that works across a wide range of contingencies such as blends of payor types, or projects with existing cash flows. The “Details & Draw Requests” tab of the Initial Operating Deficit Escrow Calculation Template – Private Pay Sample is not locked for editing. If you need to edit the formulas further, please explain the revisions you have made in the lender narrative of your Firm Application submittal.    

Keywords: Initial Operating Deficits Calculations, Form 91228-ORCF
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FROM THE CLOSING CORNER

Updated ORCF Closer Checklists for 223(f) and 223(a)(7) Projects

Updated ORCF Closer Checklists for 223(f) (here) and 223(a)(7) (here, revisions dated 5/12/14) projects are now posted on the Section 232 program website. 

The updates include referencing the Borrower’s Certification - No Adverse Actions (as required by the Firm Commitment) and noting that the draft closing statement should be from the Sources & Uses page of the HUD-92264a-ORCF.  

These checklists are effective immediately.
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READY..SET..GO!  Let’s Close These Projects!
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The ORCF Closing team invites you to submit your complete closing packages to the assigned HUD Attorney and HUD Closer as soon as they are ready.  ORCF Closers will work closely with HUD Attorneys to try and meet any closing deadlines set forth before the end of HUD’s fiscal year.

How do I get a HUD Attorney assignment?

Along with your Firm Commitment, your HUD Underwriter should have emailed you the contact name and address of the assigned HUD Attorney.  Please check your inbox for that email, and if one was never sent to you, please email ORCFCloser@hud.gov.

How do I get a HUD Closer assignment?

When you’ve submitted your draft legal package, email ORCFCloser@hud.gov indicating that the legal package has been sent.  ORCFCloser@hud.gov will email you back (usually within 1-2 business days) with a Closer assignment.

Do I email ORCFCloser@hud.gov for a CONTRACT Closing?

No.  If your project was underwritten by a contract Underwriter, please expect a contract Closer to be in touch.

IMPORTANT:  Clean, accurate, and complete closing packages will ensure a smooth and efficient closing.

Thank you and we look forward to closing these projects with you!

Back to top
Document Links Included In This Blast

17. Lender’s Pre-construction Conference Agenda 
18. Lender’s PreConstruction Conference Duties 
19. Firm Application Instructions
20. Initial Operating Deficit Escrow Calculation Template – Private Pay Sample
21. 223(f) ORCF Closer Checklist 
22. 223(a)7 ORCF Closer Checklist 
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Past Lean 232 Updates are available online.

Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.

For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare.

Have your loan servicing colleagues joined our email list? The Email Blasts contain information relevant to them as well. You might suggest they Join here.

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mail list, please go here.

HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Update as of July 23, 2014
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OMB Approved 232 Documents Are Available On HUDClips

On February 27, 2014, HUD posted a 30-day Paperwork Reduction Act Notice requesting comments related to the Section 232 documents (FR-5752-N-22).  The Notice provided for and solicited comment on: the possibility of electronic submission, changes made to the Intercreditor Agreement, and to the entire proposed collection of information. In response HUD received comments from several commenters.  All responses were considered by HUD and many suggested revisions were adopted.  The suggested revisions included some substantive changes which are summarized below.  The documents were then sent to Office of Management and Budget (OMB) for review and approval.  OMB has now approved the entire collection.  Accordingly, HUD has posted the revised Section 232 documents, which also include edits resolving scrivener’s errors and updated OMB form information, onto HUDClips for immediate use.  
Inasmuch as the changes made are responsive to industry concerns and are also in many cases clarifying changes, HUD does not perceive the immediate effectiveness of the documents to be burdensome.  Accordingly, the documents are to be used immediately in any instance in which the documents published on March 14, 2013 would otherwise have been required.  HUD does recognize, however, that in some instances substituting the newly published documents for those published in March 2013 could present logistical difficulties.  To help address this, HUD will permit parties to use the March 2013 version of any such documents submitted prior to August 31, 2014.  The revised documents have now been substituted for the former documents both on HUDClips and also on ORCF’s website links.  Redline versions of the nine documents are also available on ORCF’s website, for comparison purposes.  
ORCF will hold a conference call for all lenders to provide an overview of the Section 232 document changes and provide an opportunity for questions and answers.  All participants for this conference call are required to identify themselves by stating their full name during the conference call prompt prior to entering the conference.

Date: 
August 1, 2014

Time: 
12pm-1pm Eastern Standard Time

Dial-In #: 
877-336-1280

Passcode: 
6521346#

Summary of Section 232 documents substantive changes:

1.  Master Lease Subordination, Non-Disturbance and Attornment Agreement  (Master Lease SNDA)  (HUD-92333-ORCF) 

The following changes were made:
· Section 3, “Project Operating Deficiencies,” HUD has revised what constitutes a Project Operating Deficiency giving rise to the need to retain a consultant.  In that regard, HUD has substituted a debt service coverage ratio for several other financial indicators.  HUD has also added language to explicitly limit the circumstances in which a denial of payments or a proposed termination of Permits and Approvals would constitute a Project Operating Deficiency, thus clarifying that an operator diligently and adequately addressing such matters would have some reasonable time to resolve them.

· Section 3, HUD has also clarified that a Project Operating Deficiency is not necessarily an Event of Default, and will not be considered an Event of Default unless such circumstance meets the requirements for an Event of Default pursuant to the relevant Loan Document. 

· In Section 4, “Master Tenant and/or Operator Rights to Cure,” HUD has clarified that the defaults being referenced are those of the borrower.   HUD has also stricken the requirement that an operator or master tenant seeking to cure a borrower default can only do so if no Project Operating Deficiency exists.

· In Section 10 “Miscellaneous,” HUD has revised the definition of “Material Risk of Termination” to make it consistent with the definition used in the Regulatory Agreements.
2. Operator Security Agreement and Rider (HUD-92323-ORCF)
· In Section 2 “Representations; General Covenants,” HUD has revised subsection (c) to recognize that Books and Records might be located off site. 

· In Section 8, HUD has revised subsection (g) to clarify that “Permitted Liens” would not be a circumstance constituting an Event of Default.  

· In Section 23 “Miscellaneous,” HUD has revised subsection (b).  That subsection generally provides that where Lender consent, approval or determination is required, the Lender provides or withholds it in the Lender’s sole discretion.  Recognizing that certain other provisions of this document impose a reasonableness standard on certain specific decisions of a Lender, HUD has inserted “except as may be otherwise specifically provided herein” into this subsection. 
· HUD has also added Section 25, which will be used to indicate whether the Security Agreement includes a Rider. 

· Finally, HUD has added a final paragraph to the Rider, so as to include a definition of Material Risk of Termination consistent with the definition used in the other Section 232 documents.  

3. Master Tenant Security Agreement (HUD-92340-ORCF)
· HUD made conforming and clarifying changes as discussed above with respect to the Security Agreement, and HUD also added a Rider to the Master Tenant Security Agreement, in a form analogous to that already used with the Operator Security Agreement.
· In Section 3 “Representations; General Covenants,” HUD edited subsection (j) to clarify how a Master Tenant might receive Government Payments due the Operator.

· In Section 16 “Operations Transfer/Cooperation in Event of Sublease Termination,” HUD added language to clarify that the required cooperation encompasses addressing Provider Agreement issues.

4. Healthcare Regulatory Agreement – Operator (HUD 92466A-ORCF

· In Section 6 “Consultants,” HUD edited the definition of “Project Operating Deficiency” consistent with the edits discussed above with respect to the Master Lease SNDA.

· In Section 8 “Notice of Violation and Event of Default,” HUD edited subsection (a) to clarify that, in the case of a non-Identity-of-Interest Operator, the payment obligations being referenced therein are those of the Operator.
· In Section 20 “Books, Accounts, Financial Reports, Financial Covenants,” HUD edited subsection (h) to clarify that if HUD directs that a required reports be sent not to the Lender and/or another third party, it is so that the party can review such reports at HUD direction. 
5. Healthcare Regulatory Agreement – Master Tenant (HUD-92337-ORCF) HUD made conforming changes that were discussed above with respect to the Master Lease SNDA and the Operator Regulatory Agreement.

· Section 2 “Approved Use; Permits and Approvals,” HUD edited subsection (c) to clarify that the civil money penalties referenced are those of the Healthcare Facility.

6. Healthcare Regulatory Agreement – Borrower (HUD-92466-ORCF)

· Section 13 “Reserve for Replacement,” HUD edited subsection (e) to make clear that, upon Borrower’s satisfaction of all of its obligations under the Loan Documents, the account balance may be distributed either to the Borrower or the Borrower’s designee.

· HUD edited Section 23 to clarify that goods and services referenced therein are those, if any, that the borrower purchase or acquires in connection with the Project.

· In Section 26 “Operator; Cooperation in Change of Operator,” HUD edited subsection (e) make clear that arms-length negotiated purchase options in a lease are not categorically impermissible.
7. Security Instrument/Mortgage/Deed of Trust (HUD-94000-ORCF)

· In Section 1 “Definitions,” HUD clarified the definition of “Event of Default.”  HUD also clarified the definition of  “Mortgaged Property” as it applies to security deposits.

· In Section 4 “Assignment of Leases; Leases Affecting Mortgaged Property,” HUD modified subsection (b) to clarify that a Borrower’s right to collect right to collect rent, which ceases upon an Event of Default, will be reinstated should the Event of Default be subsequently cured.

· HUD made various edits (e.g., in Section 7(a)) in instances where the document directs the Borrower to take an action.  As edited, the language, instead of directing the Borrower itself to take action, directs the Borrower to take “or cause the Operator to take” the action.  
· In Section 19 “Property and Liability Insurance,” HUD modified subsection (c) to explicitly set forth a “reasonableness” standard in the language allowing a lender to impose various requirements for the maintenance of insurance. 

· In Section 22, HUD revised subsection (b)(3) to more clearly address extensions of Borrower’s cure period.
8. Intercreditor Agreement (HUD-92322-ORCF)

In the February 27, 2014, PRA Notice, HUD provided various revisions to this document based on industry input.  Based on further industry comments, HUD has further edited Section 2.3(a) (the “standstill provision”).  HUD has now added language to make it clear that the FHA Lender could not contact account debtors or seek to change the remittance instructions as to where proceeds of accounts receivable should be paid prior to the AR Lender’s loan being paid in full.  Also, HUD has added language to provide comfort to the FHA Lender and HUD that the standstill provision would not in any way hamper the FHA Lender’s abilities to exercise remedies to which it may be entitled or to transition the operation of the facility to a new operator or to seek all related licenses, permits and provider agreements.

HUD has also made a minor corrective change to reflect the concept that there will be ONE agreement for EACH facility, rather than MULTIPLE facilities referenced in ONE agreement.
9. Guide for Opinion of Operator’s Counsel, and Certification (HUD-92325-ORCF)

After considering comments on this document, HUD determined that the document language contained three items that were problematic for opinion writers.   

First, the narrowing of references to the laws of the UCC Filing Office to the UCC itself is in the Lessee Opinion form and should be carried over and permitted on the laws of the Organizational Jurisdiction, above.  

Second, the Property Jurisdiction counsel, for example, if able to narrow the review of the laws of the Control Collateral State to only Section 9-304 thereof, will be much more likely to include this provision of the Control Collateral State as among the laws considered in rendering their opinions.  

Third, the definition of “Transaction Documents” inappropriately included the accounts receivable documents, and that reference to the accounts receivable documents has now been removed.

These matters have been addressed in the revised document.

Back to top
Document Links Included In This Blast

23. ORCF’s Revised Document Website
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Past Lean 232 Updates are available online.

Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.

For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare.

Have your loan servicing colleagues joined our email list? The Email Blasts contain information relevant to them as well. You might suggest they Join here.

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mail list, please go here.
HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Update as of June 26, 2014
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Section 232 Handbook Transition

Handbook 4232.1 (here) sets forth various Section 232 policies and protocols, including those reflected in the Final Rule of September 7, 2012 (the “Accountability Rule”), in various documents published through the Paperwork Reduction Act process, in mortgagee letters, and in other publications.  The handbook provisions will apply to all new loan applications, as well as other transactional requests for existing Section 232 projects (e.g., change of participants, Reserve for Replacement requests, etc.), received on or after September 1, 2014.  Additionally, the handbook provisions will apply to all projects in the 232 portfolio and all lender/underwriter approval requests on September 1, 2014 and thereafter, with the following exception:
· Insurance (including property and general liability insurance, but excluding professional liability insurance):  New applications received on or after November 1, 2014 will be required to comply with the new insurance requirements set forth in the handbook, Section II, Production, Chapter 14; new applications submitted prior to that date have the option to comply with these requirements.  Existing Section 232 projects will not be required to implement these new insurance requirements; however, if a Project should choose to implement the changes at the time of insurance renewal, that is a business decision available to them, provided that the new property and general liability insurance requirements are then met in their entirety.
Keywords: Handbook Transition, Insurance
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Revised Firm Commitments

Firm Commitments have been revised and posted on the ORCF website (on their respective loan document webpages) for the loan types listed below.  

· Section 232 pursuant to 223(a)(7)

· Section 232 pursuant to 223(f)

· Section 241

· Section 232 NC/SR/BR Single Stage

· Section 232 NC/SR/BR Two-Stage (Initial and Final)

ORCF has revised all its firm commitments to reflect policy changes that were not previously captured in the firm, as well as update the names of the documents referenced.  Revisions that apply to all of the Firms are summarized as follows: corrected references to the Security Instrument and Note throughout; corrected statutory references; changed the parties name to reflect the new 232 documents, such as Borrower, Operator and Management Agent; changed ‘Secretary’ to ‘HUD’ throughout; updated ALTA Form citations; added instruction with respect to Paragraph 38 of the Borrower Regulatory Agreement; simplified the condition relevant to Management Agents; used the term ‘Program Obligations’ to replace detailed references to specific requirements within the Firm Commitments; and added language whereby HUD reserves the right to suspend processing or terminate the Commitment in the event a material adverse change, as defined, occurs prior to Endorsement.  

Additional revisions were made to the New Construction/Substantial Rehabilitation/Blended Rate Firm Commitments, including: specification regarding when the DACA and insurance must be submitted during the process; specification of any short-term debt service reserve escrows; requirements to notify HUD of any historical sites, human remains or cultural resources of tribal interest that may be discovered during construction.  Additionally, the Section 241 Firm Commitment has revised language to include references to the 241 Supplemental Loan documents.

Keywords: Firm Commitment
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241(a) HUD Attorney Closing Checklist Clarification 

The May 7, 2014 Email Blast referenced the use of the HUD Attorney Closing Checklist for 241(a) projects.  That article has been revised and updated online to clarify that, in 241(a) transactions, the HUD Attorney Closing Checklist specifically for 241(a) transactions should be used (rather than the more general Section 232 HUD Attorney Closing Checklist).  The 241(a) HUD Attorney Closing Checklist is available here.  One way to distinguish between the 241(a) HUD Attorney Closing Checklist and other HUD Attorney Closing Checklist is to check for “241(a)” label in the document title as well as a “241(a)” text box in the document.  

Keywords: 241(a) HUD Attorney Closing Checklist
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232/223(f) Lender’s Environmental Checklist  

A Lender’s environmental review checklist for 232/223(f) loans has been posted on the Section 232 program website.  This checklist will aid lenders in reviewing key environmental issues prior to submitting the firm commitment application.  It can be found under Lender’s Tools, fourth arrow down on the list of documents, or at this direct link:  Lender's Environmental Checklist.
Keywords: Lender’s Environmental Checklist, Lenders Tools
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Construction Contract, Major Movable, Borrower Other Fee Clarification

Please remember that all construction contract items must be correctly categorized and must include all non-movable building components to assure compliance with Davis Bacon (where applicable), to assure correct calculation of the annual reserve for replacement and remaining useful life for future PCNAs, and to assure that these items are covered by the general contractor’s bond and contract latent defect provisions.  These items should not be included in any of the other Replacement Cost Line items in the Replacement Cost tab of the HUD-92264A-ORCF.

Major Movable Equipment is defined in the Architecture and Cost Statement of Work here.  These items should not be included in any of the other Replacement Cost line items.

Call systems may be either fixed building components (construction item) or major movable items depending on the system used.  The lender narrative should identify where this cost can be found and the basis for that determination.

The lender narrative should clarify and explain the cost categories of other facility amenities (such as large artwork, fountains, etc.) that could be either fixed or movable items depending on the configuration of the facility.

“Borrower Other Fees” should not include any construction contract or major movable items.

Keywords: Construction Contract, Major Movable Equipment, Borrower Other Fee
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Flood Insurance Requirement Policy Renewals

The existing security instrument/mortgage/deed of trust contains language addressing the amount of flood insurance required for Section 232 projects (when applicable).  Most Section 232 existing projects require flood insurance coverage to be the maximum amount available under the National Flood Insurance Program (NFIP).  The Biggert-Waters Flood Insurance Reform Act of 2012 (BW-12) raised the maximum amount under NFIP to $500,000 effective June 1, 2014.  ORCF borrowers should review their flood insurance policies during the time of renewal to ensure the flood insurance policy is in accordance with BW-12.  For more specific guidance on BW-12, please see the Federal Emergency Management Agency memorandum here.  Please note, the maximum amount available under NFIP on “Non-Residential Buildings” (one example of such is nursing homes) is not impacted – it was already at $500,000.  

Keywords: Flood Insurance Requirements, Biggert-Waters Flood Insurance Reform Act of 2012, NFIP
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Section 232 REAC Skilled Nursing Facility Inspections for Projects with Additional Loans where the Section 232 Loan is Paid Off 

ORCF has received questions regarding REAC inspections when supplemental loans are surviving (active) after the primary Section 232 loan is paid off for Skilled Nursing Facilities (SNF).  For example, a project has a primary Section 232 SNF loan and a Section 241 loan.  The primary Section 232 SNF loan is paid off leaving only the Section 241 loan (there can also be additional loans remaining; a 241 loan is used here only for simplicity).  Since the Section 241 loan is the only loan remaining, the question becomes whether the project falls out of the 24 CFR 200.855 guidelines for Section 232 Skilled Nursing Facilities and now requires the lender to schedule REAC inspections.  The answer is no.  ORCF has determined that if there are supplemental loans remaining after the Section 232 primary SNF loan has been paid off, the project will still be deemed a SNF and fall within the 24 CFR 200.855 guidelines for future REAC inspection purposes and a REAC inspection will not be required (as long as the facility’s last REAC inspection scored a 60 or higher).  As always, HUD reserves the right to require a REAC inspection if in its judgment one is necessary to protect HUD’s interest.

Keywords: 241(a), REAC, 24 CFR 200.855
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FROM THE CLOSING CORNER

Closing Statements- Sources and Uses Page for 223(f) and 223(a)7 Closings

The February 24, 2014 Email Blast discussed the use of the Sources and Uses page from the form HUD-92264a-ORCF (Rev 03/13) as the loan closing statement required for 223(f) and 223 (a)7 closings.  This was implemented to provide greater consistency in Lenders’ submissions for the LEAN closing process and to expedite the ORCF Closers’ review of closing statements and finalization of closing documents.  The amounts used for the Sources and Uses/closing statement must be exact, final amounts carried out two decimal places.  Checks for MIP and inspection fee delivered at closing must be for the exact amounts due HUD.

In the near future, the posted form HUD-92264a-ORCF will be re-formatted to the $0.00 format, except for the loan criteria conclusions which must round down to the nearest $100. 

Keywords: Closing Statements, Sources and Uses
Need to Amend the Firm Commitment?  Things to Remember -  

· Lenders are reminded to keep the number of amendments to a minimum, grouping requests if possible.

· The executed Firm Commitment must be amended with a signed amendment whenever there is a change to specific requirements set forth in the Firm. 

· All amendments must be initiated by a written request submitted electronically on the Lender’s letterhead.

· Any changes, including, but not limited to, changes to lease payment, critical and non-critical repairs, escrow amounts, Reserve for Replacements, loan amount, interest rate, and P & I., require an amendment to the Firm Commitment.

· Please contact the assigned Closer should you have any questions.

Keywords: Firm Commitment Amendments
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24. Lender's Environmental Checklist
25. Architecture and Cost Statement of Work 
26. Quality Assurance & Performance Improvement on CMS website
27. 241(A) HUD Attorney Checklist
28. FEMA Memorandum on Biggert-Waters Flood Insurance Act of 2012
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Past Lean 232 Updates are available online.

Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.

For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare.

Have your loan servicing colleagues joined our email list? The Email Blasts contain information relevant to them as well. You might suggest they Join here.

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mail list, please go here.

HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Update as of May 28, 2014
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Section 232 Handbook Published
The Office of Residential Care Facilities is pleased to announce the publication of Handbook 4232.1 (link here), which covers the Section 232 Healthcare Mortgage Insurance Program.  This handbook is intended to be a comprehensive guide to the Section 232 Program covering all aspects of production and asset management.  The handbook sets forth various Section 232 policies and protocols, including those reflected in the Final Rule of September 7, 2012 (the “Accountability Rule”), in various documents published through the Paperwork Reduction Act process, in mortgagee letters, and in other publications.  

Transition: The handbook provisions will apply to new applications and requests for ORCF action (in both Production and Asset Management) beginning September 1, 2014 and, to projects already in the Section 232 pipeline or the Section 232 portfolio as of that date.  However, we also recognize that such an approach could in some instances be infeasible or unduly burdensome.  Accordingly, we will examine specific situations in the coming weeks and address industry concerns with the publication of a transition matrix.

Please note that in the May 22, 2014 Email Blast (link here), ORCF announced upcoming lender underwriter training.  That training will address many topics that are covered in the handbook and provide participants with an opportunity to ask any questions that they may have.  

Back to top
Document Links Included In This Blast

29. Handbook 4232.1 
30. May 22, 2014 Email Blast on Lender Underwriting Training
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Past Lean 232 Updates are available online.
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2014 Lender Underwriter Training Sessions

ORCF will offer two duplicate training sessions for Section 232 Approved Underwriters and for Underwriter Trainees.  Each session will include two full days of content.  The content will be focused on the new Section 232 Handbook, guidance on issues that may cause delays in application reviews, and provide the opportunity for underwriters to ask questions of seasoned ORCF staff.  Each of the sessions will have the same agenda and curriculum, so please plan to attend only one.  Space is limited, so register early.  

 

The lender underwriter training will be provided free of charge, however, attendees will be responsible for their own transportation, lodging, meals and snacks.  

Please follow these links to register:

Seattle, WA

July 8-9, 2014

Registration link (here).

Minneapolis, MN

July 29-30, 2014

Registration link (here).

Further training information can be found here on ORCF’s Training Presentations website.

Back to top
Document Links Included In This Blast

31. Seattle, WA Registration Link
32. Minneapolis, MN Registration Link
33. ORCF Training Presentation Website
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Past Lean 232 Updates are available online.

Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.
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New Keyword Feature in Email Blasts
Beginning with this Email Blast (April 30, 2014) ORCF is adding a new Key Word feature at the end of every Email Blast article.  This feature will make it easier to search ORCF Email Blasts as well as help with the indexing of Email Blasts on the newly updated ORCF Program website.  The Email Blast index and past Email Blasts can all be found here.

Keywords: Index, Search, Past Email Blasts
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Director, Office of Residential Care Facilities, FHA Office of Healthcare Programs (OHP) Named

Roger Lewis has now been named as the Director, Office of Residential Care Facilities (ORCF).  Roger Lewis is a highly respected leader in OHP, most recently serving as Acting ORCF Director, overseeing sound underwriting and asset management for residential/healthcare facilities on behalf of ORCF’s mortgage insurance program.  Roger offers unique expertise, intelligence and keen insight in all of his efforts--- serving in FHA for over twenty-five years.  Please join us in welcoming Roger to his new position in OHP.

Keywords: ORCF Management, Director
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Update Regarding Paperwork Reduction Act (PRA) Process

When HUD published the ORCF Document collection in March 2013, the initial expiration date listed under each document’s OMB approval number was approximately just one year following the documents’ effective date.  This was a shorter effective term than the more typical three-year effective period for PRA-processed documents.  The reason is that the Department had not yet worked through certain electronic document submission matters, and a decision was made to provide for a longer effective period after the electronic submission matters were addressed.  Thus, on September 10, 2013, HUD published a Federal Register Notice specifically setting forth the proposed electronic submission policy and invited public comment.  After the 60-day comment period elapsed, with no comments received, HUD then published its second Federal Register Notice on the collection on February 27, 2014.  This second publication repeated the proposed electronic submission policy, and added the newly revised Intercreditor Agreement; it allowed for a 30-day public comment period.  Public comments have been received and are being reviewed.  

Some commenters addressed other documents among the 115 PRA documents--documents other than the Intercreditor Agreement--and HUD is endeavoring to respond to those comments as well.  HUD appreciates all the formal comments, and the patience shown by the industry as both HUD and the industry acclimate to the use of new documents.  The 2013 revisions represented the first comprehensive 232 program document update in a great many years, and involved many improvements.  HUD anticipates that the upcoming publication, with revisions suggested by commenters, will further improve the documents.  Moreover, although PRA-approved documents cannot be continuously revised and republished, HUD also recognizes that there may be substantial unique circumstances in a particular transaction that make a PRA document unworkable, and HUD would in those circumstances address any essential edits.  HUD anticipates republishing documents shortly, with the new OMB approval and inclusion of the revised electronic submission policy, and that the effective period will be for a full three years from the upcoming publication date.

Keywords: Paperwork Reduction Act, PRA, New Documents
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Sample 241(a) Documents Posted Online

Section 241(a) of the National Housing Act provides independent authority for mortgage loan insurance.  ORCF historically has not had separate 241(a) documents and instead program participants would revise the Section 232 sample documents to fit the details of a transaction.  Please note that ORCF has posted sample 241(a) loan documents to its website; the current sample documents were drafted for a situation involving different lenders for the original and supplemental loans.  This will not be the situation for many 241(a) transactions, and therefore examples of additional scenarios may be added as sample documents in the future.  

Since the 241(a) documents are sample documents (rather than PRA-approved documents), these documents are negotiable.  ORCF is generally amenable to transaction-specific changes as well as changes to the Building Loan Agreement to reflect whether the work involves an addition or renovations.  ORCF recognizes that other standard changes will also be necessary.  These include: (a) changes to the Healthcare Regulatory Agreement – Borrower (HUD-92466-ORCF) to (i) permit combining the replacement reserve for the 241 loan and the replacement reserve for the first mortgage loan and (ii) to recognize that there would be only one residual receipts account for the project; (b) changes in the Operator Lease Addendum to reflect the existence of two loans; and (c) corresponding changes to the Lender’s Certificate to reflect the changes made. 

With the publication of the OMB-approved Section 232 documents, and requirements of the Strengthening Accountability Rule which state that the original transactional documents remain in place, Borrowers completing a Section 241(a) transaction will be subject to two different regulatory agreements.  ORCF expects that a Borrower would comply with its obligations under both regulatory agreements by meeting the requirement that is more stringent.  As an example, although the most recent regulatory agreement may allow for the more frequent distribution of surplus cash, the original regulatory agreement may allow for only semi-annual distributions, and thus would prevail.

Keywords: Documents, Sample Documents, Application Processing, 241(a)
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Use of New Documents in Application Submission

Lenders are advised to use the approved ORCF forms on the ORCF program document webpage (here) when submitting Firm Applications to ORCF.  This includes the new HUD-92264a-ORCF, Maximum Insurable Loan Calculation.  Lenders are not to change these forms.  If there are items that are not applicable to a particular deal, then indicate “N/A” on the form template; do not delete or revise these forms.  If the ORCF underwriter determines that the form template has been changed in the Firm Application submission, the entire application will be returned and placed at the end of the queue.  

Additionally, the use of the OMB-approved new ORCF documents is also required for all new transactions (unless the New Document Implementation Matrix indicates otherwise), and Lenders are therefore reminded to use those  new documents whether they are submitting applications for refinance, new construction, TPAs, reserve draws, Exigent Health and Safety Certifications, etc.  It is not acceptable to mix old and new documents in an application (except in circumstances where existing AR financing or master lease transactions are being modified, as indicated by the New Document Implementation Matrix).  

We are striving for high quality, consistent reviews. Reviewing documents that have been altered from the standardized template requires additional time will slow down movement of Firm Applications through the queue.

Keywords: Documents, Application Processing, 92264a
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Updated Firm Application Checklist Posted Online

ORCF has made edits to the Firm Application Checklists posted on the Section 232 Program website.  The edits are predominately Scrivener’s Errors, but there are also some corrections and clarifications included, to ensure consistency with other documents and policies. 

Keywords: Documents, New Documents, Application Processing
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New Construction, Substantial Rehabilitation, Blended Rate and 241(a) Legal Documents

A comprehensive legal punchlist and checklist for 232 new construction, substantial rehabilitation, and blended rate transactions have been posted on ORCF’s website.  For ease of reference, we have provided a hyperlink to the HUD Attorney Closing Checklist here and to the Attorney Closing Punchlist here.  Section 241(a) projects should use the HUD  Attorney Closing Checklist here. The updated legal punchlist and checklist should be used for projects receiving firm commitments dated on or after May 11, 2014.  

Effective immediately (and similar to Section 223(f) and 223(a)(7) projects), OGC will complete their legal review after issuance of the firm commitment for New Construction, Substantial Rehabilitation, Blended Rate and 241(a) projects.  OGC will only complete an “up front” legal review on projects with a master lease and/or accounts receivable financing.  The instructions on the first page of the punchlist include a list of documents to be submitted for up front legal review.  Please note that the ORCF underwriter may request an “up front” legal review in situations where a preliminary legal review would assist with a Loan Committee decision.

Keywords: Legal Punchlist, Legal Checklist, New Construction, Substantial Rehabilitation, Blended Rate, 241(a)
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Modification in Contractor Processing:

ORCF has modified the process of assigning loan applications to the underwriting contractor to address certain tracking and timing concerns.  Previously, the application was assigned to the contractor and held in a pool until ORCF completed the appraisal and environmental review.  The contractor would then assign the application to a contract underwriter.  Going forward, ORCF will continue to assign the application to the contractor, but the contractor will proceed to assign the application immediately to the underwriter without waiting for the appraisal and environmental review to be completed.  By eliminating this holding pool, the contract underwriter will become the single point of contact and lenders will be able to track the application more easily.  

Keywords: Contract Underwriter, Application Processing
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Section 106 Historic Preservation Reviews

Lenders and Third Party Phase 1 preparers are reminded of the importance of submitting complete information to the State Historic Preservation Officer (SHPO) for use in the Section 106 consultation.   In particular, please ensure that you are specific about the scope of work that is being completed as part of the FHA-insured project, and include a map, photos, and project plans as applicable.  Please check SHPO’s website (here) prior to submitting a request for consultation because some states have their own process and submission requirements.   While SHPOs have 30 days to review a submission, the submission must be complete and correct or the SHPO may require additional information, which can add to the review time.

Keywords: Section 106, Historic Preservation, SHPO
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24 CFR 232.7 “Bathroom” Waiver

In an Email Blast dated November 12, 2013, ORCF indicated that it would endeavor to provide expedited processing of requests for waivers of 24 CFR 232.7 that met certain criteria.  HUD has found that we are not able to make a full and fair determination prior to the full underwriting of the mortgage insurance application packages.  Accordingly, the Bathroom Waiver request will be reviewed by the HUD Underwriter concurrent with the mortgage insurance application review process.  This procedural adjustment is being made in light of the fluidity of the residential care market that includes, but is not limited to, States’ implementation of the Olmstead Act, the Centers of Medicare and Medicaid’s new rule affecting eligibility for Medicaid waivers (here), and the project’s future marketability.  Requests for waivers of 24 CFR 232.7 “Bathroom” will only be approved in unique and exceptional circumstances.  

HUD previously articulated criteria that would facilitate expedited processing.  Although ORCF can no longer offer expedited processing, the criteria previously articulated are still relevant in ORCF’s consideration of a request.  Those criteria are:

1. The request is for Memory Care residents who are located in a separate, secured, and locked area,

2. The Memory Care residents need full assistance and/or supervision while bathing,

3. Each resident’s room contains a half bathroom,

4. For every six residents there is at least one full bathroom,

5. The residents do not reside in 3 or 4 bedroom wards, and

6. The residents will not access their bathroom through a public corridor

Lenders and borrowers that present mortgage insurance application packages that are not in compliance with the regulation accept the full financial risk of processing and submitting the loan applications.  Lenders and borrowers must take into consideration that the waiver request (even if it fits within the criteria articulated above) may not be approved and must be prepared to present a plan to ORCF that brings the facility into compliance with 24 CFR 232.7 “Bathroom.”

Keywords: 24 CFR 232.7, Bathroom waiver
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Loan Committee Relies on Trailing 12 (T-12) Data

ORCF has long emphasized the importance of actual trailing twelve (T-12) month data (as in, for example, Email Blasts of June 26, 2013, September 1, 2011, and May 4, 2010).  We urge lenders to include this trailing twelve month NOI information early in the process, and to update it as appropriate, so that the Loan Committee can readily review the most recent actual historical data.  This will allow for fair consideration of the application and avoid unanticipated delays.

Keywords: Trailing Twelve, T-12, NOI
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Revision to New Document Implementation Matrix
ORCF published its New Document Implementation Matrix in the November 12, 2013 Email Blast.  The AR Financing Transition Policy of the matrix, starting at the bottom of page 1 (here), has been revised to clarify that “all new AR related documents” (rather than “all new documents”) are required for all new accounts receivable lines submitted on or after July 12, 2013, and for previously approved accounts receivable lines that undergo a Substantial Change (as defined therein).

Keywords: Documents, AR Financing, New Document Implementation Matrix

Back to top
Adoption of New Phase I Environmental Site Assessment Standard

The Office of Housing – Federal Housing Administration has officially adopted ASTM E 1527-13 as the required standard for Phase I Environmental Site Assessments for all programs.  A Federal Register Notice implementing the new standard was published on April 16, 2014 and is available here.  As a result, wherever ASTM E 1527–05 is referenced in Office of Housing-FHA guidance, participants in Office of Residential Care Facilities programs must use ASTM E 1527–13.  The effective date is May 16, 2014.  Submissions before that date may use either the new standard or ASTM E 1527-05. 

Keywords: Phase I, Environmental Site Assessment, ASTM E
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Financial Statements

Borrower/Owner:

ORCF has had a number of inquiries by owners of projects with Section 232 Insured mortgages asking if they are required to file an audited financial statement in light of the issuance of Notice H 2013-23.  The answer is YES. All owners are required to file an audited financial statement in the REAC-FASS system.  Notice H 2013-23 (here) sets forth an exception to filing audited financials for projects with less than $500,000 in combined federal financial assistance.  Because Section 232 mortgage insurance is considered federal financial assistance and no Section 232 projects currently in ORCF’s inventory had original FHA mortgages of less than $500,000, this exception thus does not apply to any existing Section 232 loan.  Input of the financial statements are due into the REAC-FASS system 90 (ninety) days after the end of the fiscal year.  For projects whose fiscal year ended on December 31, 2013, the Office of Housing gave a global extension to April 30, 2014. 

Lessee/Operators

Currently, lessee/operators may or may not be required to file an annual financial statement – depending upon the language in the particular project’s lessee/operator Regulatory Agreement.  These financial statements have the same due date as the borrower/owner financials statements – including the 30-day extension for those with a fiscal year ending December 31, 2013.  These statements cannot be filed through the REAC-FASS system electronically at this time.  For FY 2013 financial statements only, if the required financial statement has not already been submitted to HUD, please send the financial statement to 232operatorfinancialsfy2013@hud.gov.  Email submissions are preferred, but hard copies will be accepted.  Please send hard copies to: 
Jacob K. Javitz Federal Building 

ATTN: Simon Kleinman
26 Federal Plaza, Room 32-116

New York, NY 10278

ORCF is developing a portal to accept quarterly operating financials (whether there is an operating lease or not).  We expect to beta test this over the summer and our goal is to have this fully operational for the 1st quarter of calendar year 2015.  

Guidance

REAC-FASS assistance for filing financial statements can be found here as well as in the Industry User Guide.  If the accountant is having problems submitting the audited financial statement, please contact the Account Executive assigned to the project.

Keywords: Annual Financial Statements, AFS
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FROM THE CLOSING CORNER

Executed Firm Commitments to HUD Underwriter and HUD Closer

Per the email from the HUD Underwriter with the newly issued firm commitment attached, please remember to sign and have Borrower sign the firm commitment within 10 days of receipt and to scan a copy back to the HUD Underwriter.  Please retain the original and submit with the closing package to the assigned HUD Closer.

Keywords: Executed Firm Commitments
“NEW” ORCF Documents and ORCF Closings – Please Remember!

For ALL ORCF Closings, please ensure new ORCF documents are used when submitting closing packages as this will expedite the review process.  Check out the link to the ORCF webpage for all new documents here. 
This includes the new HUD-92264a-ORCF, Maximum Insurable Loan Calculation for firm commitment amendments, as needed.  ORCF will not be able to process amendment requests without this new form.  

Keywords: ORCF Documents, HUD-92264a-ORCF
Transaccess Mailbox

When mailing the Transaccess CD/ documents (see February 2013 email update), please notify the assigned Closer by email and copy   Transaccess@hud.gov , indicating it has been sent.  In the email subject line, please title the email “Transaccess CD for [NAME OF PROJECT, FHA # and closing date.]” 

Keywords: Transaccess Mailbox
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34. ORCF Email Blast Archive and Index Page
35. HUD Attorney Closing Checklist 
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41. New Document Implementation Matrix
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43. Notice H 2013-23- Change in Annual Financial Statement (AFS) Submission Requirements for Some Multifamily Housing Projects
44. Financial Assessment of Multifamily Housing (FASS-MF) Guidance
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Past Lean 232 Updates are available online.
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Mortgagee Letter on Section 232 Portfolios and Master Leases is Published

Mortgagee Letter 14-06: “Portfolio and Master Lease Guidance,” effective April 17, 2014, – is available here.  This Mortgagee Letter provides an overview of HUD’s policy with respect to portfolios - multiple projects with the same ownership and master leases.  This mortgagee letter supersedes previous guidance in HUD Housing Notice H 01-03: "Review of Health Care Facility Portfolios and Changes to the Section 232 Programs" issued in 2001, and Mortgagee Letter 00-42: "Headquarters Review of Certain Applications for Section 232 Mortgage Insurance" issued in 2000.  This mortgagee letter also represents HUD’s formal guidance on the use of master leases.  
Back to top
Document Links Included In This Blast

1. Mortgagee Letter 14-06: “Portfolio and Master Lease Guidance” 
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PRA Notice Addresses Intercreditor Agreement Revisions and Electronic Document Submission Issues

Proposed revisions to the currently approved Intercreditor Agreement (Form HUD-92322 ORCF) were published on 2/27/14 in the Federal Register, as part of a Paperwork Reduction Act (PRA) Notice that includes a request for comments on the proposed optional electronic submission of documents.  A link to the Notice is available here and a link to the Intercreditor Agreement form is available here. 

The proposed revisions to the Intercreditor Agreement are the result of concerns raised by accounts receivable lenders following the document’s publication in March 2013.  To address those concerns, a working group was formed that included HUD (ORCF and OGC), accounts receivable lenders and FHA lenders.  We look forward to receiving (through the PRA process) comments on these proposed revisions.

Back to top
Multifamily Delinquency and Default Reporting System (MDDR)

The Office of Multifamily Housing Programs sent a memo on 12/19/13 entitled “Guidance for Servicer Watchlist Process”.  It can be obtained on the right hand side of the webpage displayed using the link here.

Please note that when the update to the MDDR system becomes operational, when entering a loan (including Section 232’s) into MDDR, the system will require that the loan be rated as Doubtful, Substandard, Special Mention, or Pass/Watch.  The memo outlines certain characteristics that should be considered by the lender when determining which rating to assign to the project.  ORCF intends to revise this language to fit the unique characteristics of Section 232 loans in the future – and to remove characteristics that are particular to Multifamily loans such as SOI/QAS, reference to OAHP, etc.  In the meantime, please use the broad ratings and characteristics outlined in the 12/19/13 memo and work with the project’s Account Executive if you have any questions related to the particular rating assigned. 

An email was sent by the Office of Multifamily Housing Programs, Asset Management Division on 02/26/14 to all registered users in MDDR with more details on this change.

Please also note that as loans approach election to assign status, it is very important that the default has been timely entered into the MDDR system.  Moreover, if the loan is in default (with the lender actively pursuing a workout) and the lender intends to obtain an extension on an election to assign, an email must be sent to the project’s Account Executive and Tim Coon making that request.  Moreover, if approval of the extension is obtained, the lender must enter that extension into the MDDR system.  Such extensions must be requested monthly for as long as the project is in a default status.  Tim’s email is timothy.r.coon@hud.gov.  

Back to top
Global 30-Day Extension to Submit Annual Financial Statements (AFS) For All Owners Whose Fiscal Years Ended 12/31/13

The Office of Housing has authorized a global 30-day extension to all owners whose fiscal years ended 12/31/13.  This extension is being offered to allow owners and auditors additional time to adapt to the requirements of Housing Notice H 2013-23, and the FASSUB system release on December 6, 2013, that implemented revisions to the HUD Consolidated Audit Guide, Handbook 2000.04.  Submissions with fiscal years that ended 12/31/13 will now be due on April 30, 2014. 

Back to top
Submission of Borrower Financials to HUD and Lender

HUD regulation 24 CFR § 5.801 published on September 7, 2012, requires Section 232 borrowers and operators to submit their financials not only to HUD but also to the lender.  This provision became effective for existing loans as of October 2012 and was not tied to issuance of new firm commitments or other new transactions.  Although HUD has not yet published the guidance on a new submission format for quarterly operator financial submissions, the requirements for borrower financial statements has not changed.  Currently, borrowers submit their financials to HUD via an online (FASS) system, which does not currently facilitate submission to lenders.  As a result, borrowers and Lessee/Operators may submit paper copies of the forms to the lenders, in the format we have long prescribed.  If the borrower and lender prefer electronic copies, HUD has no objection.  

Back to top
Valuation Tool for Solar Arrays

Solar Power Electric and Sandia National Laboratories have developed a new tool that assists appraisers in establishing the value of a property’s solar-powered features.  The tool, called PV Value® (photovoltaic value), works in a Microsoft Excel spreadsheet and is endorsed by the Appraisal Institute.  A link to the spreadsheet, instructions, and video can be found here.  The tool estimates the value of all the income from power generation, not just the expense offset or surplus power.  ORCF finds this method of valuation helpful as it simplifies and standardizes the approach while addressing complexities such as the life of the installation, ongoing maintenance costs, local rates, etc.  Lenders who choose to use this tool should remember to include typical market expenses for electricity in the NOI development so as not to double count the benefit. Because the appraiser will have accounted for normal electrical expenses in their value, the value from the PV Value spreadsheet can be added to the overall value when calculating the maximum loan size by loan to value. Similarly, because normal electrical expenses will be used in developing the NOI, the annual income from the solar array can be added to the NOI in your Debt Coverage Ratio test. 
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Change of Revision Dates in Footer of Some ORCF Documents

In the September 26, 2013 Email Blast, ORCF announced the correction of scrivener’s errors (minor corrections) to a number of the new ORCF forms.  At that time, we also updated the footers of those documents so that the revision date was changed to “(Rev. 08/13)”.  It later came to our attention that since these were minor corrections, and the forms were not materially revised, this revision date should not have been changed.  Therefore, all of the document footers have now been reverted back to their original dates “(Rev. 03/13)”.  No other language changes were made to any of the documents other than this footer correction.  Please note that you should always pull documents directly from HUDclips or the ORCF website (which links to HUDclips), rather than saving versions to your personal files, so that you are always using the most current version of the form.
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Clarification on Interest Rate Reduction Submission Process

Exhibits with guidance on ORCF’s Loan Modification/Interest Rate Reductions are housed on the Loan Servicing Guidance page of HUD’s ORCF program website (here).  As noted on the webpage, the Loan Modification submission should follow the Loan Modification Checklist and include the information from the Lender Analysis exhibit.  The entire submission is to be sent electronically via email to: ORCFLoanModification@hud.gov.  Please do not send these electronically submitted packages to any other email box as it potentially causes delays.  We have a specialized IRR team and the aforementioned email box assists us in streamlining processing.

Additionally, we are asking that lenders and/or lender counsel communicate with the ORCFLoanModification@hud.gov inbox at least 48 hours in advance of any “drop-dead” date for Final documents to be executed, e.g. if there are strict timelines that need to be adhered to in order to effectuate the IRR transaction.  Final execution generally occurs out of our Washington, DC office.  ORCF will work with you to have the modification documents executed by HUD in a timely manner; however, we ask that we have this advance notice to ensure a signatory is available, especially if the documents are being hand-delivered for execution on the spot.  Some lender counsel make requests for execution of documents within the same day, which has presented problems given our other workload demands.  We appreciate you working with us in planning for document execution while still meeting critical deadlines for the IRR.
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FROM THE CLOSING CORNER

Closing Statements- Sources and Uses Page for 223(f) and 223(a)7 Closings

Effective immediately, Closers will accept the Sources and Uses page from the form HUD-92264a-ORCF (Rev 03/13) as the loan closing statement required for 223(f) and 223 (a)7 closings.  A draft Sources and Uses page will be accepted in the draft closing package, and Closers will ask for a final draft with final supporting documentation, to be due no later than the day before submission/mailing of the Note and Regulatory Agreements to HUD for signature.  The executed Sources and Uses will be due no less than 2 business days before closing. 

As previously set forth in the February 19, 2010 Email Blast and as required in the firm commitments, please remember:

1. The form must be signed by the Lender and the Borrower. 

2. Supporting documentation - current payoff letter(s) and invoices must be provided (attached to the Sources and Uses for 223(a)7 loans, and attached to the Cost Certification for 223(f) loans), and all costs entered on the statement must be final.  For example, under HUD Eligible Costs, prepayment penalty must be net of interest premium, critical repair costs must be the documented amount accepted by HUD, existing indebtedness must be the amount shown on the current payoff letter(s) as due at closing, first year MIP and HUD exam fee must be based on the final loan amount.

3. Lender escrows must be listed in Non-Eligible Costs, as required by Paragraph 9 of the firm commitment.

Failure to provide such information may result in a delayed closing.  

Back to top
Litigation/Docket Searches 

To clarify and highlight, ORCF no longer collects litigation searches (except where required by the Attorney’s Opinion as an Exhibit).  Please note that the Attorney’s Opinion form requires the attorney signing it to opine that, to such attorney’s knowledge, based on the Docket Searches and the Attorney’s Opinion Certification, there is no litigation or other claim pending before any court or administrative or other governmental body against the Borrower or General Partner/Managing Member, Operator or the Project except as has been disclosed in Exhibit F to the Opinion.

When there is “newly” discovered litigation (“newly” meaning not previously disclosed to ORCF in the application process), ORCF will ask that the Lender immediately address the following:

1. Name and discussion of each newly discovered lawsuit, including estimated potential liability;

2. Whether each newly discovered lawsuit is of the type covered by insurance or whether the lawsuit is for a claim not covered by insurance;  

3. The amount of liability insurance available to cover each newly discovered lawsuit and other pending claims and judgments and the estimated potential liability for such other lawsuits/judgments; and

4. Identify who bears the cost of defense of each newly discovered lawsuit and whether the insurance company is participating in the defense.

As required by the attorney’s opinions, litigation searches must be run within 30 days of endorsement.  While HUD will endeavor to promptly evaluate litigation, disclosure of litigation promptly to HUD will minimize the risks of delays in closing. 

Back to top
Closing Queues

While technically there is NO closing queue at the moment, ORCF anticipates that there may be one in the future due to the increasing number of projects with firm commitments that have not closed.  ORCF is seeing a larger volume of requests for extensions, and the parties (lenders and lender counsel) have not been submitting draft closing packages as expeditiously as perhaps they could.

In order to avoid a large queue in the coming months, ORCF encourages parties to submit closing packages to HUD as soon as possible.  Please continue to follow the closing assignment protocol of emailing ORCFCloser@hud.gov when the HUD legal package has been mailed to the assigned HUD Closing Attorney.  
ORCFCloser@hud.gov also manages extension requests for projects without a Closer assignment, but please note that if your project wishes to extend beyond 90 days for a 223(a)7 or beyond 60 days for a 223(f), the HUD Underwriter may require updated financials which will take time to review and process.
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REMINDER - LAST STEP – Transaccess Information Needed!

As mentioned in the August 28, 2013 Email Blast, ORCF has implemented a new method to obtain critical documents for each project following closing – The Transaccess Process.  These critical documents are essential for the Account Executives to service the new loans.  We thank all of those Lenders/Lenders’ Counsel who have been diligently providing Compact Discs and Zip files with these documents.  The post-closing procedure article in the August 28, 2013 Email Blast is reprinted here for your convenience.  That article stated:

New Post-Closing Procedure, EFFECTIVE IMMEDIATELY:  

1. Following closing, a CD with PDF copies of closing documents must be mailed directly to Gregory Arthur at:
Gregory Arthur

PSL, Inc., Document Imaging Specialist

Department of Housing and Urban Development (HUD)

451 Seventh St., S.W.,  Room  No. B282

Washington, D.C.  20410

2. Closing documents should be placed on the CD in the order of the Attorney Closing Checklist.  Please use the checklist for 223(a)7 and 223(f) transactions available here.

3. Be sure to include the closing checklist used at closing on the CD.

4. Lender/Lender Counsel should notify the Closer when the CD has been sent.   

ORCF appreciates your continued support in this endeavor to provide timely documents for our Account Executives.  

Back to top
Document Links Included In This Blast

45. PRA Notice Addressing Intercreditor Agreement  
46. Intercreditor Agreement Form 
47. Guidance for Servicer Watchlist Process Memo on Multifamily Housing Programs Webpage
48. PV Value® (photovoltaic value) Valuation Tool
49. Loan Modification/Interest Rate Reduction Guidance on ORCF Loan Servicing Guidance Home Page
50. HUD Attorney Closing Checklist
Back to top
HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Update as of January 28, 2014

[image: image38.png]



January 28, 2014 Contents

ORCF Management Update
Clarification On Criteria For 24 CFR 232.7 (Formerly 232.3) “Bathroom” Waiver Reviews
Improved Section 232 Program Website Now Available
FROM THE CLOSING CORNER
Firm Commitment Extensions for Projects Without a Closer Already Assigned
Document Links Included In This Blast
[image: image39.png]



ORCF Management Update 

As many of you know, Kelly Haines was selected as the Multifamily Director of the Fort Worth and Kansas City Hub offices in December 2013.  Kelly served as the Director of the Office of Residential Care Facilities (ORCF) for the past year and a half.  Under her tenure, ORCF significantly improved its existing business processes and organizational structure to accommodate growing demand and changing market conditions while improving employee morale and professional development.  ORCF will miss Kelly, but we are glad she is still with the HUD family!

Roger Lewis is now the Acting Director, OHP-Office of Residential Care Facilities program.  Many of you know Roger in his most recent position as Director of the Production Division of ORCF.  Roger is a highly respected leader in the Office of Healthcare Programs (OHP), who has overseen record-breaking and sound underwriting for residential/healthcare facilities on behalf of our mortgage insurance program.  Roger offers unique expertise and keen insight in all of his efforts--- serving in FHA for over twenty-five years.  

Patrick Berry is now the Acting Director of Production, OHP-Office of Residential Care Facilities program.  Patrick has over 30 years in serving FHA, most recently as a workload manager in the Production Division.  Please join us in welcoming both Roger and Patrick to their new positions in OHP.
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Clarification On Criteria For 24 CFR 232.7 (Formerly 232.3) “Bathroom” Waiver Reviews

The November 12, 2013 Email Blast provided the requisite criteria for expedited reviews of bathroom waivers.  If a waiver request does not meet the criteria detailed in the November 12, 2013 Email Blast, the waiver must be sent to the assigned ORCF Underwriter for review ALONG with the documentation outlined in the June 27, 2012 Email Blast.  Ensuring submission of the required documentation will prevent delays in reviewing the waiver request.  Please keep in mind, not all waiver reviews or expedited reviews may be approved.  Further, in as much as a regulatory matter is involved, a waiver, if any, must come from the FHA Commissioner.  
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Improved Section 232 Program Website Now Available

In the September 26, 2013 Email Blast, ORCF mentioned that an improved Section 232 program website was being developed.  The newly formatted website is now available.  The website has been updated and improved to be easier to use and more client-friendly.  While there isn’t a significant change in the content, the navigation has been changed to be more intuitive.  Content that was buried in layers of links is now found on the front page, lists are now organized alphabetically or by transaction stage, and indexes have been created to get lenders to the information they need quickly and efficiently.  The new website can be found here.  Redirector links have been placed on the old pages to help you find the content in its new location.  Please change your bookmarks accordingly.

If you have any comments or suggestions for improving our web site, please send them to ORCFWebTeam@hud.gov.
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FROM THE CLOSING CORNER

Firm Commitment Extensions for Projects Without a Closer Already Assigned

For firm commitment extensions for projects that do NOT have an ORCF Closer already assigned, please send the request to extend on Lender letterhead to ORCFCloser@hud.gov.

The lender’s request to amend the Firm Commitment to extend the deadline must include the reason for the delay and an explanation of how the delay can be resolved during the extension.  Amendments extending the time of the Firm Commitment must also include the following MAP Guide 11.2(G) statement that there has been no material change in the project or the underwriting of the project:  “The requested delay is not likely to change significantly the underwriting data on which the commitment was based or to undermine the feasibility of the project due to a change in the market, inflation, or other factors affecting cost.”
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Document Links Included In This Blast

1. Section 232 Program Website 
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Past Lean 232 Updates are available online.

Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.

For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare.

Have your loan servicing colleagues joined our email list? The Email Blasts contain information relevant to them as well. You might suggest they Join here.

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mail list, please go here.

