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Section 241(a):  Land Purchases and Renovation Loans

Land Purchases:
Due to recent inquiries, ORCF would like to provide the following clarification of existing policy pertaining to the inclusion of land purchases with Section 241(a) Supplemental Loans.  Borrowers proposing to include a land purchase with a Section 241(a) Supplemental Loan may be able to do so as long as the addition or improvements are funded with the proceeds of the supplemental loan, and the construction is commenced within a reasonable time from closing.  Further, the 241(a) supplemental loan on an existing 232 project may not exceed the maximum mortgage amount prescribed under Section 232 of the National Housing Act.  

Renovation Loans:

Borrowers proposing to renovate their facilities through the Section 241(a) Supplemental Loan program may run into loan sizing issues under Criterion D of the Maximum Insurable Loan Calculation (Form HUD-92264A-ORCF) if no additional beds or common space is being added.  Without new beds or common space, the as-proposed value may not be much greater than the as-is value.  If a borrower is willing to spend more on renovations than the resulting increase in value, Criterion D might drastically reduce the Maximum Insurable Loan.  

In several instances, ORCF has received a request for waiver to allow the loan to value (LTV) limits to be applied to the overall stabilized value “as complete”, instead of limiting the LTV to the “as complete” value minus the “as is” value, as prescribed for a 241(a) loan.  ORCF has considered such waivers on a case-by-case basis and, to date, has only granted it when the 241(a) loan proceeds were used solely to renovate the existing facility and the proposed renovation did not alter the existing building footprint or unit mix.  If a waiver is requested and approved, the lender is still required to complete all other 241(a) loan criteria noted in Form HUD-92264a-ORCF. Please note that no waiver will be granted where the “as proposed” after rehabilitation value exceeds the ORCF benchmarks of 75% for ALF and 80% for SNF’s (80%/85% for non-profits).

Back to top
Update on the Renewed Due Diligence Contract

As mentioned in the October 25, 2013 Email Blast, the due diligence contract was renewed.  Pursuant to the terms of the underwriting contract, contract underwriters will only be assigned either 223(a)(7) or 223(f) applications after ORCF specialists have completed their review of the appraisal, environmental (4128) and APPS (2530) components of the process.  A special team within ORCF has been assembled to conduct this review as expeditiously as possible.  However, there will always be some delay between the date the project is assigned to the contractor and the date the contractor assigns the project to one of its underwriters. 

Back to top
Section 106 (National Historic Preservation Act) – Tribal Consultation

As part of a review required under Section 106, HUD is required to consult with federally-recognized Native American tribes when a project may affect a historic property of religious and cultural significance to the tribe.  The types of activities requiring consultation include: ground disturbance (digging), new construction in undeveloped natural areas, introduction of incongruent visual, audible, or atmospheric changes, work on a building with significant tribal association, and transfer, lease or sale of historic properties of religious and cultural significance.  

On these types of Section 232 projects, ORCF completes the consultation with Tribes that are listed in the Tribal Director Assessment Tool (TDAT) as interested in the project’s geographic area.  A link to TDAT is available here.  This consultation must be completed by HUD staff, and may not be completed by lenders or their environmental consultants as Section 106 requires that the contact be directly between HUD and the Sovereign Indian Nation.  

When completing the Tribal Consultation, ORCF allows Tribes at least 30 days to respond.  Since Form HUD-4128 requires HUD to make a determination regarding a project’s impact on historic and archaeological resources, HUD cannot complete the 4128 until either all notified tribes have responded, or the 30 day period has expired.  ORCF initiates the Tribal Consultation process for projects in the “Other Queue” while projects are in the queue.  For Section 223(f) and 223(a)(7) projects that meet the requirements for a Tribal Consultation, the lender should notify Mike Luke when submitting the electronic version of the application so that ORCF can begin the Tribal Consultation immediately.

Back to top
A Reminder On Starting Site Work

Lenders are reminded that site activities are not permitted without prior HUD approval.  This applies to the new construction and rehabilitation programs as well as the Section 223(f) and 223(a)(7) programs.  Undertaking site activities prior to completion of the Form HUD-4128 may affect our ability to conduct the required environmental review.  Lenders should contact LeanThinking@hud.gov with any specific project related questions.  

Back to top
FROM THE CLOSING CORNER

Revised HUD Attorney Closing Punchlists for 223(f)s and 223(a)(7)s Applicable to Commitments On or After January 13, 2014

The HUD Attorney closing punchlists for 223(f)s and 223(a)(7)s transactions have been revised to correct deficiencies.  The punchlists are applicable to projects receiving commitments on or after January 13, 2014 and are available on ORCF’s website here.

Back to top
Reminder - Firm Commitment Amendments and Reserve Account Balances - 232/223(f) & 223(a)(7)

As originally published in the August 19, 2010 Email Blast, the ORCF Closer may allow small increases less than $10,000 to the reserve for replacement account to avoid small mortgage reductions as a result of cost certification/closing statement.  Any proposed increase to the replacement reserve account above $10,000 should include an explanation of the proposed uses (line item and timing) for approval by the ORCF Underwriter. 

Back to top
Document Links Included In This Blast

1. Tribal Directory Assessment Tool
2. HUD Attorney Closing Punchlists for 223(f)s and 223(a)(7)s
Back to top
[image: image2.png]



Need to Reference Previous Lean 232 Updates?  Previous E-Newsletters (Email Updates) can be found at: http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare or further Lean 232 questions can be emailed to the Lean Thinking mailbox at LeanThinking@hud.gov 

Have your loan servicing colleagues joined our email list?  The Email Blasts contain information relevant to them as well.  You might suggest they sign up online. 

Past Lean 232 Updates are available online here.
Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov. 
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare. 

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mailing list, please go here. 

HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Update as of November 12, 2013
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Adjustments to Lease Payments

HUD recognizes that operator lease payments occasionally need to be adjusted as circumstances change (such as changes in property taxes or insurance).  Often these changes, though necessary, are not material from a mortgage insurance standpoint.  In this regard, the new Healthcare Regulatory Agreement—Operator (Form HUD-92466A-ORCF) states that prior HUD approval is needed only for amendments to lease payment provisions that materially change the lease payment.  We wish to clarify that, from HUD’s standpoint, an amendment changing the lease payment is not significant as to require a formal submission to/approval from HUD as long as (1) the proposed change in lease payment maintains a lease coverage of 1.05 or greater, (2) the loan is not in default, and (3) there are no other concurrent material changes to the lease agreement.  When these circumstances are met, HUD need not be notified of the change. This applies whether the operator regulatory agreement is the most recently published form or the earlier form.  When, however, any of these three circumstances are not met, the assigned Account Executive must be contacted for approval.   

Back to top
Criteria for 24 CFR 232.7 (Formerly 232.3) “Bathroom” Waivers

The June 27, 2012 and April 30, 2012 Email Blasts outlined the procedures to help expedite the submission and consideration of requests for waivers of 24 CFR 232.7 Bathroom (formerly 24 CFR 232.3).  This expedited approach is, however, not feasible in all situations.  Accordingly, please follow that approach only if all the following general criteria are met:

1. The request is for Memory Care residents who are located in a separate, secured, and locked area,

2. The Memory Care residents need full assistance and/or supervision while bathing,

3. Each resident’s room contains a half bathroom,

4. For every six residents there is at least one full bathroom,

5. The residents do not reside in 3 or 4 bedroom wards, and

6. The residents will not access their bathroom through a public corridor.

For waivers request that do not meet all of the above criteria, the Bathroom Waiver request will be reviewed by the HUD Underwriter concurrent with the mortgage insurance application review process.  It is important to remember that, regardless of which submission approach applies, 24 CFR 232.7 “Bathroom” waivers must meet HUD’s legal sufficiency standards, as determined by HUD’s Office of General Counsel, and be approved by the FHA Commissioner.  Consequently, the processing times are considerably longer than standard program waivers.

Back to top
National Fire Protection Association (NFPA)-13 Sprinkler Systems Compliance

As previously mentioned in the April 29, 2013 and August 28, 2013 Email Blast, CMS has required that all nursing homes be fully sprinklered per the 1999 Edition of the NFPA-13 Standard for the Installation of Sprinkler Systems by August 13, 2013.  HUD must honor CMS’s requirement and therefore cannot add nursing homes to our portfolio that are not NFPA-13 compliant.  Please ensure NFPA-13 compliance when you submit your application.  Lenders should address this issue in the Lender Narrative.  If you have submitted a mortgage insurance application on a nursing home that is not listed as fully sprinklered on the CMS website please discuss this issue with your assigned underwriter.  Moreover, if you are considering submitting an application before the compliance is shown on the CMS website, please contact Lean Thinking.

Back to top
New Document Implementation Matrix

ORCF has created a matrix to provide clarification on the transition to the new documents as it relates to some special issues (e. g. Master Leases, AR Financing, TPAs, etc.).  This matrix (found here) explains various scenarios and explains when to use the new documents and when some or all of the old documents may be used.

Back to top
Environmental Review Reminders

ORCF has received several mortgage insurance applications that provide only a “draft” Phase I Environmental Site Assessment (ESA). ”Draft” environmental assessments are not acceptable; a final, current Phase I ESA must be provided at the time of the application submission. This is consistent with the guidance provided by the Office of Multifamily Housing in Chapter 9 of the Revised Map Guide.  

The Phase I Environmental Site Assessment must encompass the total project site.  A Phase I ESA that involves less than the entire property is not acceptable.  The land area included in the ESA should match the area defined by the legal description of the property. 

When a project’s floodplain location is designated as Zone X, lenders and environmental consultants are reminded to indicate whether the area is designated by FEMA as Zone X (shaded) or Zone X (unshaded).  Zone X (shaded) is considered an area of moderate flood hazard and, pursuant to 24 CFR Part 55, HUD must complete an 8-Step Decision Making Process (either an abbreviated or full process as applicable) as part of its environmental review for healthcare facilities.  Zone X (unshaded) is designated as an area of minimal flood hazard and does not require an 8-Step Process.

Finally, please include all communication to and from the State Historic Preservation Officer (SHPO) with the mortgage insurance application.  Any response from the SHPO that the lender or its agent receives after the application has been submitted should be provided to ORCF upon receipt.  Failure to forward a SHPO response to ORCF in a timely manner may cause delays in the environmental review process. 

Back to top
Please Keep Electronic Documents Under 50 Megabytes (MB)

As mentioned in the May 31, 2012 Email Blast, ORCF is still receiving documents that are over 50 MB.  Due to our server limitations, please limit document size to 50 MB.  Our servers cannot handle anything over 50 MB.  Also, ORCF email limits are 15 MB per email, so if you include attachments in emails, please keep them under 15 MB.  

Back to top
Verification of Refund Amounts Before Submissions

It has come to our attention that more than a quarter of 223(a)(7) application fee refund requests received by ORCF are for the incorrect amount.  ORCF asks that lenders please verify the refund amount before submitting their request.  If it is incorrect, ORCF will need to contact you, and the processing of the refund request may be delayed.  Also, since ORCF refunds exact amounts and does not round calculations, please be exact in your calculation.  A great way to check your 223(a)(7) refund is the following method: 

1. Take .15% (or .0015) of the final mortgage amount, and

2. Subtract that number from the original application fee amount paid

The difference is the amount due.  

Back to top
Check Transmittal Letter Eliminated

When the new documents came out earlier this year, ORCF merged the check transmittal letter with the electronic certificate of submission.  A separate check transmittal letter is no longer needed.  The new merged document is Certificate for Submission of Electronic Firm Application (Form HUD-90022-ORCF) found here.  

Back to top
Document Links Included In This Blast

1. New Document Implementation Matrix
2. Certificate for Submission of Electronic Firm Application (Form HUD-90022-ORCF) 
Back to top
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Need to Reference Previous Lean 232 Updates?  Previous E-Newsletters (Email Updates) can be found at: http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare or further Lean 232 questions can be emailed to the Lean Thinking mailbox at LeanThinking@hud.gov 

Have your loan servicing colleagues joined our email list?  The Email Blasts contain information relevant to them as well.  You might suggest they sign up online. 

Past Lean 232 Updates are available online here.
Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov. 
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare. 

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mailing list, please go here.

HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Update as of October 25, 2013
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Post Shutdown Update For Industry Partners and Other Stakeholders

Across FHA, we worked diligently during the 16-day government shutdown to support the market, consumers, and stakeholders.  While the ultimate impact of the government shutdown on the nation’s economy remains to be seen, we are very pleased to be fully operational and wanted you to know that we will be working hard to bring business back to normal.  Indeed the goal of the Office of Residential Care Facilities is to return to normal operations within the next 30 to 45 days.  As we in ORCF begin to resume normal operations, we thought it important to share with our industry partners how we intend to execute our plan after the recent Government shutdown.  As you know, on October 17, 2013, the President signed P.L. 113-46, providing continuing appropriations and loan commitment authority through January 15, 2014, which allowed all staff to return to work on October 17, 2013.  

Now that we are all back, ORCF will first assess the number of applications received during the shutdown and load the new projects into the system.  Our staff is also focusing on issuing commitments on the 46 carryover projects ($278.6M) from last fiscal year.  Lenders have been contacted to confirm viability of the loan prior to issuance of the commitment.  Meanwhile, regular loan committees will resume on October 29th on a first come, first serve basis, depending on the location of the application within the respective queues.  Please note that the prioritization criteria have been eliminated.  ORCF will continue to hold national loan committee three days per week (Tuesday, Wednesday and Thursday).

On another note, the closing team, along with the Office of General Counsel, did an incredible job during the shutdown in coordinating and helping to facilitate closings.  Due to their ongoing efforts, ORCF does not expect long delays in HUD Closer assignments and will continue to use ORCFCloser@hud.gov to trigger the HUD Closer assignment.   

Additionally, the due diligence contract has been renewed.  Contract underwriters will be assigned either 223(a)(7) or 223(f) applications, as needed.  A special team of ORCF professionals has been assembled to work through the appraisal, environmental (4128) and APPS (2530) components of the process to assist the contractors in processing these applications as expeditiously as possible.  

Please keep an eye on ORCF’s weekly web posting for updates on your applications in the queue.  Also, other statistical information on ORCF applications received, commitments issued and endorsements as well as FY end reports are available here: http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page 

Asset Management staff is working to assess and prioritize the outstanding work, and we hope to resume normal operations as soon as possible.  Prior to the shutdown there were over 237 outstanding Asset Management requests pending approval.  These Asset Management requests included escrow draws, TPAs, Operator Changes, Loan Modifications, along with other transactions requiring HUD approval.  Asset Management staff will prioritize time sensitive requests (non-critical repairs, initial operating deficit, reserve for replacement) and respond as soon as possible.  Please call your Account Executive if you have a specific request to discuss.  

On the Policy side, our staff is working to finalize the Intercreditor Agreement, the 232 Handbook, and the Asset Management Document Implementation reference grid.  Updates on these topics will be noted in future email blasts. 

The Office of Residential Care Facilities had an incredibly productive year!  

The fiscal year ended with 806 firm commitments issued for $6.4B, compared to 792 firm commitments in FY 2012.  ORCF carried over 46 commitments for $278M that were approved in FY 2013, but were unable to issue the commitment due to lack of commitment authority.  The low interest rate environment continued through FY 2013 resulting in 522 commitments issued under the 223(a)(7) program.  Additionally, ORCF was able to insure 250 loans under 223(f) and 34 new construction and other loans with a total of $6.4B in commitments.  The closing team was able to close 766 projects this past year, compared to 706 projects in FY 2012.

The Asset Management team processed over 3,340 escrow draw requests, 115 TPAs (transfer of physical assets), 70 change of operator or lease terms requests, and many other transactions requiring HUD approval.  The Risk Mitigation team was successful in addressing defaults and helping facilitate successful workouts that averted claims to the insurance fund.   

ORCF would like to thank each of you for making this such an incredible year and helping to achieve this level of productivity.  We appreciate this partnership and look forward to another great year!

Back to top
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Need to Reference Previous Lean 232 Updates?  Previous E-Newsletters (Email Updates) can be found at: http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare or further Lean 232 questions can be emailed to the Lean Thinking mailbox at LeanThinking@hud.gov 

Have your loan servicing colleagues joined our email list?  The Email Blasts contain information relevant to them as well.  You might suggest they sign up online. 

Past Lean 232 Updates are available online here.
Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov. 
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare. 

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mailing list, please go here. 

HUD’s Lean 232 Program
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Update as of September 26, 2013
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Backlog Due to Commitment Authority Shortfall and Closing

When additional commitment authority is allocated to HUD, ORCF expects to issue approximately 40 Firm Commitments in October for projects that were placed on hold when commitment authority ran out in FY 2013, provided there are no material adverse changes.  Closings depend on the quality of packages submitted to the HUD Attorney and HUD Closer and ultimately the availability of the HUD Attorney.  When closing packages are complete and ready to be submitted, please send in the legal package to the assigned HUD Attorney and email ORCFCloser@hud.gov for a HUD Closer assignment. As always, there will be no closing priorities, and closing assignments will be made in the order in which full and complete packages are received.

Back to top
Updated Section 232 Documents – Scrivener’s Errors

ORCF, with the assistance of internal and external stakeholders, has identified various scrivener’s errors in the published documents.  As allowed by OMB, ORCF has corrected these errors, and published the revised documents on our website, as well as on HUDclips.  These edits are to correct typographical errors, make minor corrections and/or make clarifications; they do not represent changes to policy or the meaning of a document.  

Each updated document is listed in the table below, along with the page number and description of where the corrections may be found.

	Form Name
	Form Number
	Page
	Scrivener's Error

	Consolidated Certifications

	Consolidated Certification—Lender
	HUD–90012–ORCF
	Part IV, page 3
	A line item was added in the Identities of Interest section, allowing for “other” Identities of Interest to be identified, outside of those listed specifically on the form. 

	Consolidated Certification—Borrower
	HUD–90013–ORCF
	Part VIII, page 5
	

	Consolidated Certification—Principal of the Borrower
	HUD–90014–ORCF
	Part VI, page 4
	

	Consolidated Certification—Operator
	HUD–90015–ORCF
	Part VII, page 5
	

	Consolidated Certification—Parent of Operator
	HUD–90016–ORCF
	Part VI, page 4
	

	Consolidated Certification—Management Agent
	HUD–90017–ORCF
	Part VII, page 5
	

	Consolidated Certification—Contractors
	HUD–90018–ORCF
	Part V, page 4
	

	 Lender Narratives

	Lender Narrative – 223a7 
	HUD-9001-ORCF
	6
	Clarifications were announced via Email Blast to better communicate who may conduct a site inspection.  The Inspecting Underwriter qualifications, as described below, were initially omitted from this document, so the correction here is not adding new policy, but is correcting the omission that describes and clarifies who may conduct inspections.

	Lender Narrative – 223f
	HUD-9002-ORCF
	17
	Clarifications were announced via Email Blast to better communicate who may conduct a site inspection.  The Inspecting Underwriter qualifications section was updated to be in line with previously published guidance describing and clarifying who may conduct inspections.  Language referencing a “MAP Approved Underwriter” was removed from this section as well, since it no longer relates to the Section 232 program.


Inconsistencies were corrected (pg. 45 and 58), wherein the old terminology of ‘criteria 3’ should have been updated to the new term, 'criterion D'. 

	An inconsistency was discovered in the calculation for Criterion D (pg. 58), which was updated to clarify the formula (adding that the test will be the lesser of "90% of" total estimated replacement cost); this is consistent with the maximum insurable loan calculation form.

	Lender Narrative – 223d Op. Loss Loan
	HUD-90011-ORCF
	9
	Updated to remove references allowing a “MAP Approved Underwriter” and to clarify that the Inspecting Underwriter must be the Section 232 Underwriter of record.

	Lender Narrative – New Construction – Single Stage
	HUD-9004-ORCF
	17
	

	Lender Narrative – New Construction – 2-Stage, Initial
	HUD-9005-ORCF
	15
	

	Lender Narrative – New Construction – 2-Stage, Final
	HUD-9005a-ORCF
	15
	

	Lender Narrative – Sub Rehab – Single Stage
	HUD-9006-ORCF
	17
	

	Lender Narrative – Sub Rehab – 2-Stage, Initial
	HUD-9007-ORCF
	17
	

	Lender Narrative – Sub Rehab – 2-Stage, Final
	HUD-9007a-ORCF
	15
	

	Lender Narrative – Blended Rate – Single Stage
	HUD-9008-ORCF
	18
	

	Lender Narrative – Blended Rate – 2-Stage, Initial
	HUD-90025-ORCF
	17
	

	Lender Narrative – Blended Rate – 2-Stage, Final 
	HUD-90025a-ORCF
	11
	

	 Other Documents

	Initial Operating Deficit Calculation 
	HUD-91128-ORCF
	 
	Reference errors were discovered in two of the worksheet cells.  These errors were corrected, and did not change the calculations.  Neither error resulted in an incorrect IOD calculation. They only resulted in an incorrect number of leased units shown in Months 4 and 6 in the Output – Summary Tab. 
The formula in the Output – Summary Exhibit tab, cell D19 was ='Details & Draw Requests'!I$7. This has been corrected to ='Details & Draw Requests'!H$7

The formula in the Output – Summary Exhibit tab, cell D21 was ='Details & Draw Requests'!M$7. This has been corrected to ='Details & Draw Requests'!L$7 

	TPA Application 
	HUD-92266-ORCF
	3
	A reference to a checklist HUD form number was removed at the top of page 3.  This form number was established at the beginning of the PRA process; however all checklists were later removed from the PRA information collection, and therefor the form number reference should also have been removed.  

	Addendum to Operating Lease
	HUD-91116-ORCF
	8
	Section 19 was updated to change "Cross-Default Guaranty of Operators" to the correct title of the document: "Cross-Default Guaranty of Subtenants"; 

	Guide to Opinion of Operator’s Counsel
	HUD-92325-ORCF
	4
	Item M in the list of documents reviewed used the incorrect document title for the Management Agent Certification.  It was corrected to be “Management Certification – Residential Care Facility.”

	Security Instrument/Mortgage/Deed of Trust
	HUD-94000-ORCF
	4, 5
	In completing the Security Instrument, lender's counsel must select the appropriate second paragraph (Alternative A, B or C).  However, the Alternative text paragraphs each appeared above each applicable Alternative text heading, rather than below the heading, thereby creating confusion.   The headings have now been moved above the related paragraphs.

	Healthcare Regulatory Agreement – Borrower
	HUD-92466-ORCF
	22
	Paragraph 29 referred to the Management Agent Certification by the wrong title and wrong form number.  The reference was corrected to be "Management Agent Certification – Residential Care Facilities (form HUD-9839-ORCF, or successor form)."

	Healthcare Regulatory Agreement – Operator
	HUD-92466A-ORCF
	11
	Paragraph 13 refers to the Management Agent Certification by the wrong title and wrong form number.  The reference was corrected to be "Management Agent Certification – Residential Care Facilities (form HUD-9839-ORCF, or successor form)."

	Healthcare Regulatory Agreement – Master Tenant
	HUD-92337-ORCF
	2
	In the definition of Borrower-Operator Agreement, the brackets around the term "Master Tenant" were removed.

	Intercreditor Agreement
	HUD-92322-ORCF
	2, 3, 6, 11
	In the last 3 lines of Section 1.1 (pg. 2), "FHA Lender" was capitalized; "FHA Loan Documents" was changed to "HUD Loan Documents"; and "FHA Loan" was changed to "HUD Loan". 
In Section 1.8 (pg. 3), references to Bank were changed to AR Lender.

In the 5th line of Section 1.9 (pg. 3), "FHA Triggering Event" was changed to "HUD Triggering Event".  

In Section 1.26 (pg. 6), “AR Loan Triggering Events” had clauses numbered as (v) and (vi), inadvertently continuing the numeration from the “HUD Triggering Event” descriptions in the previous paragraph.  These clauses (v) and (vi) were corrected to be (i) and (ii).

In the last line of Section 2.6(b) (pg. 11), the word “Time” was removed.

	Cross-Default Guaranty of Subtenants
	HUD-92331-ORCF
	2
	In Section 1 of the Cross-Default Guaranty of Subtenants, there should be a closed parenthesis after the term "Sublease Obligations"; this has been added.


Section 2(a) includes a line that says, "...and  (xii) the cash flow chart [dated as of the date of closing and provided to Lender] [attached hereto as Exhibit C-1] accurately and completely discloses the flow of Operator’s funds, and all deposit accounts ..."


The first set of brackets, around the words "dated as of the date of closing and provided to Lender" were included in error.  This scrivener's error has been corrected by removing the brackets.


The second set of brackets, around the words "attached hereto as Exhibit C-1," were included in error.  This scrivener's error has been corrected by replacing the brackets with parentheses.

	

	Master Lease SNDA
	HUD-92333-ORCF
	1, 6
	In the first paragraph (pg. 1), the word "as" was added before the word "borrowers" in the second line.

In Section 5, paragraph (4)(A) (pg. 6), capitalization was removed from the words “Healthcare Facilities”.  The intent is to capture all healthcare facilities remaining subject to the Master Lease, not just those that are subject to this particular Master Lease SNDA/Subordination Agreement.  


Back to top
Identifying Personally Liable Principals for the Healthcare Regulatory Agreement – Borrower Provision #38

Section 38 of the Healthcare Regulatory Agreement – Borrower (HUD-92466-ORCF), published on March 14, 2013, requires that individuals or entities who will be personally liable for certain enumerated matters be identified within the document.  Recently, ORCF has encountered situations where Section 38 was not completed in the regulatory agreement because the information was not provided in the firm commitment.  Therefore, ORCF has determined to provide clarification concerning the information that is required to be included in the firm commitment.  This guidance follows the guidance provided by Multifamily Housing. 

(Please apply the following guidance to any Firm Commitments in processing, and if necessary to requests for amendments to Firm Commitments for projects that have not closed.) 

For privately held entities:  Section38 generally requires two signatures for project sponsors.  In most cases, HUD, upon the Lender's recommendation, shall select one individual signatory to sign in his or her individual capacity and the project parent/sponsor entity to sign in a corporate capacity.  In any specific deal, underwriting may point to a different entity with the requisite control and involvement or interest in the Project, positive credit history, and adequate financial strength relative to the size of the loan to serve in the capacity required by Section 38.  

For publicly traded corporations or REITS, or Non-profit organizations:  The parent/sponsor entity itself is acceptable as the sole signatory.  For such entities, any individual signing on behalf of the corporate entity does not sign in an individual capacity, but to bind the parent/sponsor, and no personal liability will be claimed against the individuals signing in such a capacity.

 

For any corporate entities required to execute Section 38:  Every corporate officer is not required to sign.  Whomever the corporation entity has authorized to bind the company in connection with the proposed transaction may sign, provided that Participant Credit and Financial review has discretion to require additional signatories if warranted in a specific (exception) situation.  

 

Please note the following prohibitions related to Section 38:  

Insertions of "or successors" language to the identification of signatories is NOT allowed.  The Regulatory Agreement can and should be amended when there is a new individual who is responsible for the provisions of Section 38.

Riders to the Regulatory Agreement that attempt to limit a signatory's liability are NOT allowed.

Section 38 may not be omitted because a project has been processed as an (a)7 versus another section of the Act.

 

If the Firm Commitment fails to specify signatories to Section 38:  The lender should request a letter amendment to the Firm Commitment.  It is the lender's responsibility to perform the participant credit and financial review of the parent/sponsor entity and to identify and justify who has been proposed to sign Section 38 of the Regulatory Agreement.

Back to top
Section 232 Loan Modifications - Revised Sample Format for Lender Analysis and Recommendations on HUD.GOV

ORCF has revised the “Note Modification Costs” section in the document “Sample Format for Lender Analysis and Recommendations.”  The revised document can be found here on ORCF’s program website on HUD.GOV. 

Back to top
Upcoming Improvements to the ORCF Webpage

ORCF is currently making major improvements to its ORCF webpages.  The improvements will be unveiled in November 2013 and will make the site more user-friendly.  Once completed, the site will be easier to navigate, you will be able to find what you are looking for more quickly, and the site will be more intuitive.  Look for additional announcements in upcoming email blasts.

Back to top
FROM THE CLOSING CORNER

Reminders

1. How do I get a HUD Closer Assigned?
As a reminder, HUD Closers will be assigned when closing packages are complete and ready to be submitted to the HUD Attorney.  When the legal closing package is sent to the assigned HUD Attorney, please email ORCFCloser@hud.gov and a HUD Closer will be assigned.  

Use of the NEW closing documents is required for all closings on projects which received Firm Commitments on or after July 12, 2013 (unless otherwise exempt).
2. Utilizing the HUD Closer for signing closing documents:
Due to the virtual environment that we embrace in 232 Lean deals, our authorized signers normally execute closing documents in different locations from our Closers.  The authorized signer relies heavily on the Closer to tell him or her that the documents are cleared to sign.  Therefore, it is critical that any and all communications regarding execution of closing documents go through ONLY the assigned Closers/GTM for Contract Closers, especially the correspondence between the HUD Attorney and Lender’s counsel regarding the Note and Regulatory Agreements.  Please do not contact other OHP staff regarding closings as this can delay the closing process.

3. Withdrawing Firm Commitments: 

If faced with a Firm Commitment that needs to be withdrawn after being issued, please submit a written request to withdraw the Firm Commitment to ORCFCloser@hud.gov.

4. Replacement Reserve Amendments (Section 232/223f Transaction):
As noted in the August 19, 2010 email update, the HUD Closer will allow increases less than $10,000 to the reserve for replacement account to avoid mortgage reductions as a result of cost certification.  Any proposed increase to the replacement reserve account above $10,000 should include an explanation of the proposed uses (line item and timing) for the additional deposit.  Please note these proposals will need HUD Underwriter approval.      

Back to top
Document Links Included In This Blast

3. Sample Format for Lender Analysis and Recommendations
4. New Closing Documents
Back to top
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Need to Reference Previous Lean 232 Updates?  Previous E-Newsletters (Email Updates) can be found at: http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare or further Lean 232 questions can be emailed to the Lean Thinking mailbox at LeanThinking@hud.gov 

Have your loan servicing colleagues joined our email list?  The Email Blasts contain information relevant to them as well.  You might suggest they sign up online. 

Past Lean 232 Updates are available online here.
Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov. 
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare. 

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mailing list, please go here. 

HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Update as of August 28, 2013
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Completion of Critical Repairs

Recently, ORCF has received a number of requests to waive the requirement for completion of critical repairs until after closing.  Critical repairs are any individual or combination of repairs that are required to correct conditions that (a) endanger the safety or well-being of residents, patients, visitors, or passers-by; (b) endanger the physical security of the property; (c) adversely affect project or unit(s) ingress or egress; and/or (d) prevent the project from reaching sustaining occupancy.  These critical repairs are typically identified early in the firm commitment application process in the PCNA report.  As a reminder, critical repairs must be performed prior to HUD endorsement of the mortgage.  Non-critical repairs, approved by HUD, may be completed after endorsement with appropriate financial escrows at closing.

Back to top
Updated Instructions for CMS Database - Nursing Homes with National Fire Protection Association (NFPA)-13 Non-Compliant Sprinkler Systems 
As mentioned in the April 29, 2013 Email Blast, CMS has required that all nursing homes be fully sprinklered per the 1999 Edition of the NFPA-13 Standard for the Installation of Sprinkler Systems by August 13, 2013.  Instructions were given in the April 29, 2013 Email Blast on how to determine whether a project was listed as fully sprinklered on the CMS database.  Recently, CMS has re-designed their database website and made some changes in the database file formats.  Below are updated instructions on how to determine whether a project is listed as fully sprinklered on the CMS re-designed database website:

1. Go to the CMS website here. 

2. Enter the Location (Zip Code or City, State, or State), click on the “Search” button.

3. Check the box next the appropriate facility name.

4. Click on the green “Compare Now” button at the top of the page.  The “Results” page will load.  

5. Scroll down on the “General Information” tab to the “Automatic Sprinkler Systems: in All Required Areas” field.  The field will indicate Yes, No, or Partial.

Back to top
Updated Instructions for Loan Modification Submissions to ORCF

Please email all future Loan Modification applications to the following email address:  ORCFLOANMODIFICATION@HUD.GOV.

Back to top
FROM THE CLOSING CORNER

LAST STEP – Transaccess Information Needed!

As mentioned in the November 18, 2011 Email Blast, ORCF introduced a new method to obtain critical documents for each project following closing – The Transaccess Process.  These critical documents are essential for the Account Executives to service the new loans.  We thank all of those Lenders/Lenders’ Counsel that have been diligently providing Compact Discs and Zip files with these documents.  

New Post-Closing Procedure, EFFECTIVE IMMEDIATELY:  

1. Following closing, a CD with PDF copies of closing documents must be mailed directly to Gregory Arthur at:
Gregory Arthur

PSL, Inc., Document Imaging Specialist

Department of Housing and Urban Development (HUD)

451 Seventh St., S.W.,  Room  No. B282

Washington, D.C.  20410

2. Closing documents should be placed on the CD in the order of the Attorney Closing Checklist.  Please use the checklist for 223a7 and 223f transactions available here.

3. Be sure to include the closing checklist used at closing on the CD.

4. Lender/Lender Counsel should notify the Closer when the CD has been sent.   

ORCF appreciates your continued support in this endeavor to provide timely documents for our Account Executives.  

Last Minute Issues Prior to Closing – Procedures for Newly Discovered Litigation

Please keep in mind that searches should be run and analyzed by the Lender no earlier than 30 days before closing and no later than 5 business days before closing.  Lenders will disclose to HUD any newly discovered litigation or UCCs that will not be released in connection with closing.   Any issues will need to be cleared by ORCF and OGC prior to closing.

Back to top
Document Links Included In This Blast

1. 223(f) and 223(a)(7) Transaction Checklist
Back to top
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Need to Reference Previous Lean 232 Updates?  Previous E-Newsletters (Email Updates) can be found at: http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare or further Lean 232 questions can be emailed to the Lean Thinking mailbox at LeanThinking@hud.gov 

Have your loan servicing colleagues joined our email list?  The Email Blasts contain information relevant to them as well.  You might suggest they sign up online. 

HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Revised Update as of July 17, 2013
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JULY 12 IS HERE! – Implementation Date for New Documents

The implementation date for the 115 new ORCF documents is finally here… with an effective date of JULY 12, 2013!  You’ll recall that 47 of those documents were initially to apply to transactions receiving a firm commitment on or after April 9, 2013 but, in response to industry requests for more transition time, we extended that implementation date by three additional months to July 12, 2013.  We announced this extension by Email Blast on April 29¸2013.

Therefore, as of July 12, all 115 new ORCF documents are to be used for all deals going forward.  

We have all worked together and been through a very long process over the past year in creating and publishing documents, and receiving and responding to lots of industry comments at each step of the process.  While finalizing the documents, we went through extensive dialogue between all parties and at this point, we have worked very hard in resolving the major concerns expressed by the industry and stakeholders.  Throughout the past year we communicated with lenders, owners and operators, held Kaizens, worked with the MBA and COHF on various issues and held a training session with the ELA in Philadelphia in March.  Your involvement in that process was enormously helpful, and very significant revisions occurred between each of the three sets of document publications (May 3, 2012; November 21, 2012, and March 14, 2013).

 

Although we continue to receive requests to re-work documents or delay implementation, at this point, we must let the dust settle and adhere to the effective date.  Now, we will begin to focus our staff resources on the new comprehensive 232 Handbook.  ORCF is focused on meeting a very aggressive Handbook timeline.   

Since 2008, ORCF has fostered a collaborative partnership with our stakeholders to ensure the industry has a voice in the Program.  This partnership has made the Program the success that it is today.  The entire 232 team thanks everyone that participated along the way for getting us where we are today!    

One final note on document implementation--Additional guidance will be forthcoming regarding the use of a Rider for the Operator Security Agreement (via a Housing Notice) and a task force has been convened to discuss the new OMB approved Intercreditor Agreement.  Until the task force completes its review, the current OMB approved ICA effective July 12, 2013 must be used in all transactions involving Accounts Receivable financing.

Back to top
ORCF Needs Lender Cooperation In Using Commitment Authority Effectively

Please see the letter to our partners in the industry (here) regarding insufficient commitment authority for all applications currently in the pipeline, and regarding plans to prioritize applications.

Given the limitations on Fiscal Year 2013 Section 232 commitment authority, the failure of an approved transaction to close could needlessly impair ORCF’s ability to offer mortgage insurance to other eligible pending applications, and thereby limit ORCF’s ability to accomplish the Program’s purpose.

It is thus crucial that a firm commitment be issued on a transaction only if the Lender, in communication with its client, is able to represent to HUD that, upon receipt of a firm commitment, the Lender is prepared to—and intends to--close on the transaction.  We do understand that sometimes a firm commitment can have terms or conditions that were unexpected and that a prospective mortgagor may make a last-minute decision not to proceed.   Those situations, however, should be extremely rare, if the Lender is in close contact with the HUD underwriter.  

After Loan Committee and prior to issuing the firm commitment, the HUD UW will contact you to ask that you and the borrower certify that you are ready and willing to close.  The sample certification (here) is an appropriate means for certification.

We do intend to make maximum use of our finite firm commitment authority as the Fiscal Year enters its final quarter.

Several lenders are modifying the Lender Narrative templates, which slows down our review process.  ORCF asks lenders to keep the following in mind when preparing their Loan Committee memos.

1. Please do not convert the template’s embedded Excel spreadsheets into images within the Word template, or use images from other exhibits such as the appraisal, as images do not allow us to quickly verify that the formulas are accurate.  

2. Please present charts in the manner noted in the Lender Narrative template, for example, do not provide total dollars when the template indicates using dollars per patient day, or vice versa.

3. Please do not change any of the formatting (e.g. font, order, colors) in the template.  ORCF is very familiar with the templates and can move more quickly through lender narratives that look like all the others.

4. Please do not delete sections from the template.  ORCF will have to check the lender narrative provided against the lender narrative template to see what is missing.  Once ORCF notices one thing is missing, ORCF will need to check line by line to ensure nothing else is missing.  If a section is not applicable to your deal, please keep the headings and write “Not Applicable.”  Please also keep the Program Guidance sections; they serve as guidance for everyone, including HUD staff.

5. Please do not combine sections, even if you feel like it makes sense for your deal.  Please present everything in the order that it appears in the lender narrative template.

Back to top
Document Links Included In This Blast

5. Sample Lender Certification 
6. FHA Commitment Authority Letter
Back to top
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Need to Reference Previous Lean 232 Updates?  Previous E-Newsletters (Email Updates) can be found at: http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare or further Lean 232 questions can be emailed to the Lean Thinking mailbox at LeanThinking@hud.gov 

Have your loan servicing colleagues joined our email list?  The Email Blasts contain information relevant to them as well.  You might suggest they sign up online. 

Past Lean 232 Updates are available online here.
Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov. 
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare. 

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mailing list, please go here. 

HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Update as of June 26, 2013

[image: image18.png]



June 26, 2013 Contents

Lender Narrative Templates
Categories of Lender Performance Measures with Examples
Loan Modification Sample Documents and Application Submission Logistics
Sample DACA and DAISA Now Available on HUD.GOV
FROM THE CLOSING CORNER
Reminders
Document Links Included In This Blast
[image: image19.png]



Lender Narrative Templates

Several lenders are modifying the Lender Narrative templates, which slows down our review process.  ORCF asks lenders to keep the following in mind when preparing their Loan Committee memos.

6. Please do not convert the template’s embedded Excel spreadsheets into images within the Word template, or use images from other exhibits such as the appraisal, as images do not allow us to quickly verify that the formulas are accurate.  

7. Please present charts in the manner noted in the Lender Narrative template.  For example, do not provide total dollars when the template indicates using dollars per patient day, or vice versa.

8. Please do not change any of the formatting (e.g. font, order, colors) in the template.  ORCF is very familiar with the templates and can move more quickly through lender narratives that have a consistent appearance.

9. Please do not delete sections from the template.  ORCF will have to check the lender narrative provided against the lender narrative template to see what is missing.  Once ORCF notices one thing is missing, ORCF will need to check line by line to ensure nothing else is missing.  If a section is not applicable to your deal, please keep the headings and write “Not Applicable.”  Please also keep the Program Guidance sections; they serve as guidance for everyone, including HUD staff.

10. Please do not combine sections, even if you feel like it makes sense for your deal.  Please present everything in the order that it appears in the lender narrative template.

Back to top
Categories of Lender Performance Measures with Examples

The Lean approach to business emphasizes continuous improvement, and we know that ORCF’s Lean-approved underwriters are themselves seeking to continuously improve their own processes.  To help foster that improvement, we have been monitoring lender performance and providing feedback, as we have discussed at various lender conferences.  Perhaps in part as a result of that feedback and ongoing dialogue, lender underwriting errors, overall, have dropped from nearly 25% at the start of the fiscal year to 15% in the current quarter.  Many lenders have made great strides to achieve no or minimal errors on their Firm Application submissions.  For any questions on lender performance, please contact Mary Walsh who handles ORCF Lender Relations at: Mary.V.Walsh@hud.gov.  

While we have streamlined the loan application in an effort to reduce errors and facilitate efficient processing, we still encounter errors in the submissions that can delay the underwriting. The general areas of concern are generally well known, but some have indicated that some specific examples would be helpful.  Thus, for lenders’ ready reference we are providing here some areas for consideration, with specific examples. 

Mathematical Calculations to Support Underwriting

Considers the lender’s technical accuracy of amounts used to support proposed loan.  Errors can include:

· Incorrect  or Inconsistent General Calculations (NOI/Trailing 12 months)

· Incorrect Amortization Values

· Sources and Uses /Mortgage Sizing Errors

Quality Control of Package 

Considers the completeness, internal consistency and general accuracy of information within the application or closing package, conforming to Lean processing. Errors can include:

· Wrong  Project Referenced (e.g. failure to update application from previous submission)

· Wrong Information on Project (e.g. wrong # beds/units; wrong address)

· Multiple Typographical Errors – (e.g. transposed numbers, misspellings)

· Obsolete Forms or Other Forms Used in Lieu of Standardized OHP Forms

· Failure  to Submit Required Exhibits or Exhibits Missing

· Failure to Provide Updated Financials

Responsiveness

Considers the timeliness of response by lender to requests from OHP for correction of deficiencies or additional information to complete underwriting review or closing processing. Errors can include:

· Failure to Respond without ORCF Reminders or within ORCF Timeframes
· Failure to Respond to All Items as Identified

Due Diligence of Facility’s Performance

Considers issues with the lender’s familiarity with the full scope of the facility in the lender’s underwriting review, especially applicable to existing facilities, warranting full explanation in the application with supporting documentation. Errors can include:

· Failure to  Addressing Ongoing HUD Enforcement/Compliance Issues

· Failure to Disclose/Address Patterns of High Claims (and Pending Litigation)

· Failure to Research/Address Ongoing State Survey Compliance Issues

· Failure to Address Other Pending Action Impacting the Risk Assessment of the Underwriting 

· Failure to Address Negative Trends in Facility Performance or Occupancy

Programmatic and Legal Issues

Considers issues that prevent programmatic or legal concurrence due to program policy and/or legal requirements to protect HUD’s interest.  Errors can include:

· Issues with Operator Lease and/or SNDA

· Issues with  License/License Holder

· Issues with Role of Management Agent

· Issues with Compliant Account Receivable/DACA/DAISA

· Issues with Acceptability of  Master Lease

· Issues with  Organization Documents or Structure of the Mortgagor or Operator

· Issues with Ground Lease/Secondary Financing

Third Party Technical Reports/Lender Assessment of Physical Asset

Considers problems with the accuracy, quality and reliability of third party technical report, problems with application of reports by the lender in underwriting and overall lender thoroughness in addressing the physical asset and proposed repairs.  Errors include:

· Appraisal/Market Problems/Issues
· Environmental Assessment Problems/Issues
· Title/Survey Problems/Issues
· Project Capital Needs Assessment Problems/Issues
· Poor Lender Site Visit Synopsis
· Lack of Detailed Scope of Work for Proposed Repairs

· Failure to Properly Explain Deviation from Third Party Reports (e.g. appraisal)

Back to top
Loan Modification Sample Documents and Application Submission Logistics

ORCF has posted a revised “Sample Checklist” and “Sample Format for Lender Analysis and Recommendations” to HUD.GOV (here).

The primary change on the checklist deals with the logistics of submitting a Loan Modification application.  Please submit all future loan modification submissions as an email with the documents attached to the following email address:  Leanwork@hud.gov.

If you have already begun to use the previous version of the “Sample Format for Lender Analysis and Recommendations” on a Loan Modification, ORCF will not object to you submitting the Loan Modification using that version.

Back to top
Sample DACA and DAISA Now Available on HUD.GOV

In response to the Public Comments received during the Section 232 PRA Document review process, the Deposit Account Control Agreement (DACA) and Deposit Account Instructions and Services Agreement (DAISA) were removed from the OMB-approval process.  In their place, ORCF has prepared sample documents for use by industry lenders available on HUD.GOV (available here sample DACA, sample DAISA).  These documents are only samples illustrating how existing program guidance may be executed.  

Back to top
FROM THE CLOSING CORNER

Reminders

1. Repairs – Prior to submitting evidence of repairs done as a requirement of closing, please be sure to pay special attention to the firm commitment exhibit detailing the repairs.  If the exhibit attached is not clear enough, lenders may always refer to the PCNA for additional details.  Clear photos, invoices, and organized submissions that evidence full completion will expedite review.

2. Forms – Unless otherwise directed, Lean 232 applications and closing documents should not use MAP Guide policies or documents.  For example, the Design Architect’s Certification from Appendix 5H of the MAP Guide is not applicable to Section 232 construction loans.  Before July 12, 2013, the Design Architect’s Certification posted on HUD.gov should be used.  On or after July 12, 2013, form HUD-91124-ORCF should be used.

3. Firm Commitment Amendment Requests – When submitting a request for amendment to the firm commitment, requests should come to HUD on the lender’s letterhead with adequate justifications and revised exhibits, if applicable. 

4. New 232 Documents and Future State of Legal Reviews - Beginning July 12, 2013 and in conjunction with newly revised 232 documents, all projects with Firm Commitments issued after July 12, 2013 will be required to use the new 232 documents found here.

As stated in the May 30, 2013 Email Blast, a one part review will replace the part 1 and part 2 process for all 232/223(f) and 232/223(a)(7)s with the exception of transactions involving accounts receivable financing or master leases (the review process for which will remain unchanged).  For projects using all new documents with Firm Commitments issued before July 12, 2013, OGC will defer review until after Firm Commitment is issued.  For all Firm Commitments after July 12, 2013, instructions on where to send closing packages will be included in the correspondence from the HUD Underwriter. 

Back to top
Document Links Included In This Blast

7. Sample Loan Modification Documents 
8. Sample Deposit Account Instructions and Service Agreement (DAISA) 
9. Sample Deposit Account Control Agreement (DACA)
10. New 232 Documents 
Back to top
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Need to Reference Previous Lean 232 Updates?  Previous E-Newsletters (Email Updates) can be found at: http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare or further Lean 232 questions can be emailed to the Lean Thinking mailbox at LeanThinking@hud.gov 

Have your loan servicing colleagues joined our email list?  The Email Blasts contain information relevant to them as well.  You might suggest they sign up online. 

Past Lean 232 Updates are available online here.
Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov. 
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare. 

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mailing list, please go here. 

HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Update as of May 31, 2013
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Future State of Legal Review

ORCF would like to announce changes to the closing review process.  Beginning July 12, 2013 and in conjunction with newly revised 232 documents, ORCF with OGC has determined that a one-step review process would be most efficient.  This one step review would replace the current part 1 and part 2 process for all 232/223(f) and 232/223(a)(7)s with the exception of transactions involving accounts receivable financing or master leases (the review process for which will remain unchanged).  It is anticipated that with the implementation of standard OMB approved documents, that the closing process will be much more streamlined and efficient.  

As a complement to the changes in our review process, comprehensive legal punchlists and checklists for 232/223(f) and 223(a)(7)s have been created and will be available by COB June 3, 2013 at the document links below for implementation beginning after July 12, 2013.  As all stakeholders become familiar with the new documents and the policies contained within them, the punchlists will be further streamlined.  

As a practical matter, the process flow will be as follows:

For projects using all new documents with Firm Commitments issued before July 12, 2013, OGC will defer review until after Firm Commitment is issued.

For all Firm Commitments after July 12, 2013, instructions will be as follows: 

· Send complete LEGAL closing package to: [Regional Counsel or Associate Regional Counsel assigned to the project’s location].
· When sending the LEGAL closing package to HUD counsel above, email Carol.S.Jun@hud.gov for a HUD Closer assignment, or Jason.P.Roth@hud.gov, for a contactor assignment if the project was underwritten by a contract Underwriter.  A Closer will be assigned when a HUD OGC attorney is assigned.  Lender and Lender’s counsel will be notified of who the Closer is and where to send the complete Closer package.

Please note that if the closing will be delayed due to pre-payment penalties or any other significant delay, ORCF asks that the Lender immediately contact Carol Jun (or Jason Roth for contractor processed projects) so that projects and holds may be tracked accordingly.  

ORCF Closers will continue to return any incomplete closing packages to the closing queue if deemed incomplete or substantially incorrect by HUD, in order to process projects that are ready to close more fairly and efficiently.  

Back to top
SPECIAL USE FACILITIES

In the 9/1/11, 11/18/11, and 1/6/2012 Email Blasts we cautioned you on Special Use Facilities and our belief that these facilities may pose a higher risk to the FHA Insurance Fund.  We did not expressly prohibit an application on such a facility – we asked that you address how the particular project you were submitting was acceptable in the Lender Narrative.  We are continuing to experience high rates of claim on these types of facilities (in Fiscal Year 2012, five of the eight claims we experienced were on Special Use Facilities).  To better serve you, on any Special Use Facility being considered for FHA Insurance, we are requesting the lender to email the specifics of the project to Leanthinking@HUD.GOV and obtain our comments prior to moving forward on preparing the Firm Application.  We strongly encourage lenders to submit the email to HUD as early in the process as possible (prior to expenditure of considerable resources on the application).      

Back to top
Reminder Regarding Financial Statements

We have previously emphasized ORCF’s need for updated financial statements during the underwriting process.  As the queues diminish, the initially submitted financials may often suffice.  Currently, though, we are finding that many 223(f)’s are reaching the underwriting stage with financial statements that are no longer current.  When financial statements are over 90 days old, delays can ensue as the ORCF underwriter seeks updated financial statements from the lender.  ORCF can reach a decision on an application more quickly, and save the lender and the borrower time, if the lender assures that, as an application reaches the front of the queue, ORCF is provided with updated financial statements.  If the application has not been assigned to an underwriter and you have updates to the financial statements, please submit those to Mike Luke (Michael.D.Luke@hud.gov).

Back to top
Document Links Included In This Blast

11. HUD Attorney Closing Punchlist
12. HUD Attorney Closing Checklist 
13. HUD Closer Checklist – Section 232/223(a)(7)
14. HUD Closer Checklist – Section 232/223(f)
Back to top
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Need to Reference Previous Lean 232 Updates?  Previous E-Newsletters (Email Updates) can be found at: http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare or further Lean 232 questions can be emailed to the Lean Thinking mailbox at LeanThinking@hud.gov 

Have your loan servicing colleagues joined our email list?  The Email Blasts contain information relevant to them as well.  You might suggest they sign up online. 

HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Update as of April 29, 2013

[image: image24.png]



April 29, 2013 Contents

Time for Implementation of Section 232 Documents Extended
New ORCF Documents on Web – Structured By Loan Type
Changes for Non-Profit Borrowers in the New Regulatory Agreement (HUD-92466-ORCF)
Nursing Homes with National Fire Protection Association (NFPA)-13 Non-Compliant Sprinkler Systems
Bridge Loans and Debt Seasoning
Advisory Base Flood Elevations
Submitting Key Environmental Concerns in Advance of Application Submission
Interest Rate Reductions on Performing Loans
2013 Eastern Lenders Association Lean (ELA) Training Presentation Slides and Survey
Office of Healthcare Programs Organizational Chart
FROM THE CLOSING CORNER
“Comfort Letters”
Document Links Included In This Blast
[image: image25.png]



Time for Implementation of Section 232 Documents Extended
On March 14, 2013, the Department published a notice, “HUD Healthcare Facility Documents:  Notice Announcing Final Approved Documents and Assignment of OMB Control Number” (“Notice”) (FR–5623–N–03), making available a complete set of new/ revised Section 232 documents.  The revised Section 232 Healthcare documents can be found here.  To facilitate timely implementation of a rule published September 7, 2012 (“Rule”), the Notice made 47 of the 115 documents effective for transactions for which a firm commitment was issued on or after April 9, 2013 (documents listed below) -- the same date as some key Rule provisions (remaining documents have had a July 12, 2013 implementation date).  Certain industry groups have asserted that the April 9, 2013 date for new documents is problematic.  HUD agrees that the date may be problematic for some. 

To facilitate an extension of time to commence using the 47 documents listed below, HUD is amending the Rule, changing the implementation date of the relevant Rule provisions from April 9, 2013 to July 12, 2013.   The Rule amendment has, in turn, positioned HUD to change the implementation date for those 47 documents.  Accordingly, the 47 documents (listed below) that were to be used for transactions in which a firm commitment was issued on or after April 9, 2013, are now required to be used for transactions in which the firm commitment is issued on or after July 12, 2013.

Parties wishing to use new documents before their implementation date may do so.  If, however, a new mortgage insurance transaction does use new documents, then it must use all applicable new documents.  Exceptions may be considered on a case-by-case basis with respect to master lease documents and accounts receivable financing documents (since these are arrangements that may involve multiple transactions closing over an extended period of time).  

The 47 documents are: 

	1.
	HUD–91112–ORCF
	Request of Overpayment of Firm Application Exam Fee

	2.
	HUD–92466–ORCF
	Healthcare Regulatory Agreement—Borrower

	3.
	HUD–92466A–ORCF
	Healthcare Regulatory Agreement—Operator

	4.
	HUD–94000–ORCF
	Security Instrument/Mortgage/Deed of Trust

	5.
	HUD–94001–ORCF
	Healthcare Facility Note

	6.
	HUD–91710–ORCF
	Residual Receipts Note—Non Profit Mortgagor

	7.
	HUD–92223–ORCF
	Surplus Cash Note

	8.
	HUD–91110–ORCF
	Subordination, Non-Disturbance and Attornment Agreement of Operating Lease (SNDA)

	9.
	HUD–92420–ORCF
	Subordination Agreement—Financing

	10.
	HUD–2205A–ORCF
	Borrower’s Certificate of Actual Cost

	11.
	HUD–92323–ORCF
	Operator Security Agreement

	12.
	HUD–91116–ORCF
	Addendum to Operating Lease

	13.
	HUD–9839–ORCF
	Management Certification—Residential Care Facility

	14.
	HUD–91118–ORCF
	Borrower’s Certification—Completion of Critical Repairs

	15.
	HUD–92434–ORCF
	Lender Certification

	16.
	HUD–91117–ORCF
	Operator Estoppel Certificate

	17.
	HUD–91725–INST–ORCF
	Instructions to Guide for Opinion of Borrower’s and Operator’s Counsel

	18.
	HUD–91725–CERT–ORCF
	Exhibit A to Opinion of Borrower’s Counsel—Certification

	19.
	HUD–91725–ORCF
	Guide for Opinion of Borrower’s Counsel

	20.
	HUD–92325–ORCF
	Guide for Opinion of Operator’s Counsel and Certification

	21.
	HUD–91128–ORCF
	Initial Operating Deficit Escrow Calculation Template

	22.
	HUD–92414–ORCF
	Latent Defects Escrow

	23.
	HUD–9443–ORCF
	Minor Moveable Escrow

	24.
	HUD–92476–ORCF
	Escrow Agreement Noncritical Deferred Repairs

	25.
	HUD–91123–ORCF
	Design Professional’s Certification of Liability Insurance

	26.
	HUD–93305–ORCF
	Agreement and Certification

	27.
	HUD–92441–ORCF
	Building Loan Agreement

	28.
	HUD–92441a-ORCF
	Building Loan Agreement Supplemental

	29.
	HUD–92450–ORCF
	Completion Assurance

	30.
	HUD–92442–ORCF
	Construction Contract

	31.
	HUD–92554–ORCF
	Supplementary Conditions of the Contract for Construction

	32.
	HUD–92479–ORCF
	Offsite Bond—Dual Obligee

	33.
	HUD–92452–ORCF
	Performance Bond—Dual Obligee

	34.
	HUD–92452A–ORCF
	Payment Bond

	35.
	HUD–92455–ORCF
	Request for Endorsement

	36.
	HUD–92412–ORCF
	Working Capital Escrow

	37.
	HUD–9442–ORCF
	Memo for Post-Commitment Early Start of Construction Request

	38.
	HUD–92415–ORCF
	Request for Permission to Commence Construction Prior to Initial Endorsement for Mortgage Insurance (Post-Commitment Early Start of Construction)

	39.
	HUD–90020–ORCF
	A/R Financing Certification

	40.
	HUD–92322–ORCF
	Intercreditor Agreement (for AR Financed Projects)

	41.
	HUD–92211–ORCF
	Master Lease Addendum

	42.
	HUD–92331–ORCF
	Cross-Default Guaranty of Subtenants

	43.
	HUD–92333–ORCF
	Master Lease SNDA

	44.
	HUD–92335–ORCF
	Guide for Opinion of Master Tenant’s Counsel

	45.
	HUD–92337–ORCF
	Healthcare Regulatory Agreement—Master Tenant

	46.
	HUD–92339–ORCF
	Master Lease Estoppel Agreement

	47.
	HUD–92340–ORCF
	Master Tenant Security Agreement


For any firm commitments that have been issued with language requiring the new 232 documents (both the reference to the new 232 documents in standard conditions and special conditions), Lenders may submit an amendment request to their assigned Closer for processing.

Back to top
New ORCF Documents on Web – Structured By Loan Type

ORCF is in the process of reorganizing its documents page to provide separate directories for each Section 232 loan type.  This will allow applicants to easily identify all documents-- from application submission through closing—for that loan type.  As of this Email Blast, the Section 232/223a7 and 232/223f directories are available. Other loan types will be available in the near future.  The new web directories can be found in the same location already used, the Underwriting Guidance Home Page section; the current documents will be available there as well during this transition period.  The sections are clearly labeled to identify which are using the new documents and which are using the current/existing documents.  

Back to top
Changes for Non-Profit Borrowers in the New Regulatory Agreement (HUD-92466-ORCF)

A new Borrower Regulatory Agreement was included in the March 14, 2013 Federal Register Notice (FR–5623–N–03) which has changes that will impact non-profit Borrowers and the way their distributions are approved or allowed.

Specifically, for Firm Commitments issued on or after July 12, 2013, there will no longer be separate Regulatory Agreements for For-Profit and Non-Profit Borrowers.  Instead, there will be only one Borrower Regulatory Agreement, but the first page of that Agreement will indicate whether the Borrower is For-Profit or Non-Profit and, if the Borrower is a Non-Profit Borrower, the page will further indicate whether or not the Borrower is permitted to take distributions.  If a Non-Profit Borrower is permitted to take distributions, as indicated on the first page of the Agreement, then to the extent that the annual audited financial statement of such Non-Profit Borrower demonstrates Surplus Cash, such Non-Profit Borrower may make distributions of such Surplus Cash, upon meeting specific conditions, as set forth in that Regulatory Agreement and as summarized below.  The Non-Profit Borrower taking Distributions must evidence, with appropriate documentation sufficient for audit and HUD monitoring purposes, compliance with each of the specific conditions at the time such distribution is made, and must retain such documentation in accordance with Program Obligations, for audit and HUD monitoring purposes.  

For new Section 232/223a7 refinances, with Firm Commitments issued on or after July 12, 2013, where the existing Regulatory Agreement is profit-motivated, the project will continue to be regulated as for-profit.  If the existing Regulatory Agreement is non-profit, the project will continue to be regulated fully as a non-profit, and will be required to deposit all surplus cash into a residual receipts account, the funds of which are accessible only with HUD approval for eligible purposes consistent with the newly executed regulatory purposes.

For new Section 232/223f refinances and all other new projects, if the project is underwritten at a level higher than the benchmark LTV for profit-motivated projects, HUD will regulate the project fully as a non-profit.  The borrower will be required to deposit all surplus cash into a residual receipts account, the funds of which are accessible only with HUD approval for eligible purposes consistent with the newly executed regulatory purposes.  If underwritten at or below the benchmark LTV for profit-motivated projects, HUD will allow the borrower’s distribution of surplus cash, provided conditions set forth in the Regulatory Agreement (and summarized below) are met. 

Benchmarks for Maximum LTV’s for Profit-Motivated Projects:

· 223f = 80% LTV

· New construction, Sub. Rehab, 241a, and Blended Rate:

· Primarily SNF:  80%

· Primarily ALF:  75%

Surplus Cash Criteria for Non-Profit Borrowers Who Are Eligible to Take Distributions:

The following provisions in the Regulatory Agreement govern when a non-profit that is eligible to take distributions from surplus cash, rather than depositing the surplus cash into its residual receipts account: 

(i) Distributions may only be made after the end of any annual or semi-annual fiscal period, and when the Borrower can demonstrate positive Surplus Cash (pursuant to Section 15 of the Regulatory Agreement), at the end of the immediately prior annual or semi-annual fiscal period;

(ii) Operator is in good standing with the applicable licensing agency and has no open state compliance issues or special focus facility designation; 

(iii) No unresolved audit findings in the annual audited financial statements exist relating to the Project;

(iv) Borrower and Operator are in compliance with the terms of this Agreement and the Operator’s Regulatory Agreement, respectively, with no notice of noncompliance or violation from HUD; 

(v) No defaults exist under any of the Loan Documents and all payments required by any of the Loan Documents are current, with no notice of noncompliance or violation from HUD; and

(vi) The balance of the Residual Receipts account remains equal to no less than six months of the Borrower’s required debt service (including any mortgage insurance premium, escrow deposit, reserve deposits, or any other payments required by Borrower pursuant to the Loan Documents).

The Regulatory Agreement further speaks to when funds may be withdrawn from the Residual Receipts account.  In the case of a non-profit that is permitted to take distributions, the same criteria applicable to determining the ability to retain surplus cash are used when evaluating requests to withdraw funds from the residual receipts account.

Back to top
Nursing Homes with National Fire Protection Association (NFPA)-13 Non-Compliant Sprinkler Systems

CMS has required that all nursing homes be fully sprinklered per the 1999 Edition of the NFPA-13 Standard for the Installation of Sprinkler Systems by August 13, 2013.  CMS maintains a publicly available database of which properties are fully sprinkled.  If you are considering submitting a mortgage insurance application for a nursing home, or have a mortgage insurance application pending, you should assure yourself that the facility is listed on the CMS database as fully sprinkled.  If the facility is not listed on the CMS database, you should contact the assigned underwriter or, if not yet assigned, then LeanThinking@hud.gov promptly.

To determine whether a project is listed as fully sprinklered on the CMS database, go to the following website (here) and follow the instructions below:

· From the drop down menu called “Select A Database”, select “Nursing Home Compare – About The Nursing Home” and then click on the “Continue” button 

· Click on the “Download” button for the CSV Flat Files option (2nd “Download” button from the top).

· Click “Open” to open the ZIP file folder that will pop up. 

· Within the ZIP file folder is an Excel Spreadsheet called “NHC_NH.csv”   Click on it to open it up.

· In the Excel Spreadsheet:  

· “Column M- Sprinkler Status”  indicates if the facility is Fully, Partially or Not Sprinklered  and 

· “Column I- Fire Survey Date” indicates the date of that determination by the state surveyor.

Back to top
Bridge Loans and Debt Seasoning

ORCF did not intend to suggest in the February 28, 2013 Email Blast article addressing eligible indebtedness that bridge loan debt, which the lender demonstrates to have been used for an eligible purpose, must still season.  

Back to top
Advisory Base Flood Elevations

ORCF requires elevation of new structures in accordance with the most recent FEMA data.  The latest FEMA data includes Advisory Base Flood Elevations (ABFEs) and Preliminary Flood Insurance Rate Maps (P-FIRMs).  ABFE maps are available for Sandy affected areas in New York and New Jersey.  Please refer to the FEMA website (here) to determine if your new construction site is in an affected area.  If higher elevations are required by locally adopted code or standards, those higher standards would apply.  Please consult with LeanThinking@hud.gov before commencing a new construction project in the Sandy affected areas. 

Back to top
Submitting Key Environmental Concerns in Advance of Application Submission

As a reminder, per the March 30, 2012 Email Blast, ORCF is available to review key environmental issues prior to application via its Lean Thinking email box. We encourage you to submit questions on unusual site conditions, such as soil contamination, explosive hazards, unacceptable noise levels, fall hazards, etc., to LeanThinking@HUD.gov.  By submitting potential environmental concerns prior to application submission, lenders may avoid wasted time and effort by early consultation with ORCF.

Back to top
Interest Rate Reductions on Performing Loans

ORCF is in the process of updating its process for approving interest rate note modification for performing loans.  We anticipate posting procedural guidance for this on our website soon in the Loan Servicing Guidance Home Page section. 

Back to top
2013 Eastern Lenders Association Lean (ELA) Training Presentation Slides and Survey

The 2013 ELA Lean Training Event, conducted March 13-14 in Philadelphia, PA, was designed to train lenders who participate in the Office of Residential Care Facilities programs, including Development, Asset Management, and Policy related activities.  The event was an opportunity to promote risk mitigation initiatives, collaborate and exchange information on the lending environment, and discuss FHA’s developments and current policies and initiatives.  The training provided an open, Lean atmosphere for constructive dialogue between Industry and ORCF staff.  Below are the links to the presentations delivered during the training.  Also, please feel free to the complete the feedback survey below to help us improve your Lean training experience.

Presentation slides available here. 

Survey available here.

Back to top
Office of Healthcare Programs Organizational Chart

The Office of Healthcare Programs, which includes ORCF, has posted an updated organization chart online (under General Overview heading here).  The organizational chart provides organizational information for all three of ORCF’s divisions: Production, Asset Management and Lender Relations, and Policy and Risk Analysis.  

Back to top
FROM THE CLOSING CORNER

“Comfort Letters” 

In limited circumstances involving complex transactions (typically transactions that are part of portfolios), parties have occasionally requested letters (sometimes labeled “comfort letters”) conditioning HUD’s exercise of its rights under certain contractual agreements on a party’s concurrent noncompliance with some other identified document(s).  HUD has considered this matter in the context of the comprehensive set of documents published March 14, 2013.  HUD does not anticipate such letters being necessary going forward.

Back to top
Document Links Included In This Blast

15. March 14, 2013 Federal Register Notice (FR–5623–N–03) HUD Healthcare Facility Documents: Notice Announcing Final Approved Documents and Assignment of OMB Control Number
16. Revised Section 232 Healthcare Documents
17. Underwriting Guidance Home Page
18. CMS Database for NFPA-13 Compliance
19. FEMA Coastal Analysis and Mapping Home Page - Hurricane Sandy Advisory Base Flood Elevations in New Jersey and New York 
20. Loan Servicing Guidance Home Page
21. Eastern Lenders Association Presentations
22. Eastern Lenders Association Philadelphia Training Survey
23. Office of Healthcare Programs Updated Organizational Chart
Back to top
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Need to Reference Previous Lean 232 Updates?  Previous E-Newsletters (Email Updates) can be found at: http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare or further Lean 232 questions can be emailed to the Lean Thinking mailbox at LeanThinking@hud.gov 

Have your loan servicing colleagues joined our email list?  The Email Blasts contain information relevant to them as well.  You might suggest they sign up online. 

Past Lean 232 Updates are available online here.
Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov. 
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare. 

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mailing list, please go here. 

HUD’s Lean 232 Program

Office of Residential Care Facilities (ORCF)

Update as of February 28, 2013
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HUD Form 2530 Delays
Several lenders are submitting 2530 forms that are incorrectly completed and/or are missing key information.  This is causing substantial delays in our ability to assign projects to contractors and to finalize our processing.  Lenders are responsible for ensuring that 2530 forms are completed correctly prior to submitting them to HUD.  The 2530 form includes detailed instructions that explain the requirements.  Lenders should ensure that they have read and understand the instructions.  

Please note that those lenders who are using the APPS system are submitting submissions that are consistently completed correctly and that our review process is significantly faster for APPS submissions as opposed to the paper 2530 form.  While ORCF will continue to accept both paper and electronic submissions, we strongly encourage lenders to utilize the electronic APPS system.

Reminders:

1. All principals (as defined in the 2530 instructions) listed at the top of Section 7 must also be listed at the bottom of page 1 and must have a signature next to their name, unless one principal has authorization to sign on behalf of all principals with the same participation.  All principals listed on page 1 must also be listed on the Schedule A.

2. The 2530 must be consistent with the organization chart.

3. TINs/SSNs presented on the 2530 must match the BPRS registration.

4. All certifications must be dated (bottom of page 1).

5. The Schedule A must be completed according to the instructions, including attention to the information outlined in the column headings. 

6. All principals must be registered in BPRS.

In the future, ORCF staff reviewing 2530 forms will notify the lender that their 2530 is incorrect, and it will be the lender’s responsibility to review the submission and check for incomplete items.  The lender should review and ensure that the form is completed correctly prior to re-submitting the 2530.  Incomplete 2530 submissions may result in an application not being assigned out of the queue until it is correct and complete.  
Back to top
Updated Procedure for Mailing Section 232 Post Closing Recorded Documents to HUD’s Office of General Counsel

We ask that lenders instruct their counsel to follow the following protocol in sending Section 232 recorded closing documents to HUD.

Recorded Closing Documents from Lender’s (and Client’s) Attorneys 

1. The Lender’s Attorney assembles and packages the following recorded documents (if applicable):

· Subordination Agreement

· Amended and restated Memorandum of Lease

· Mortgage

· Regulatory Agreement (Original)

· Regulation Agreement Nursing Homes (Original)

· UCC-1 Financing Statement – County (Owner and Operator)

· Other documents

2. The Lender’s Attorney prepares a cover sheet, along with the recorded documents, and mails them to the HUD’s Local Field Counsel that closed the loan. 

Back to top
Two-Stage 241(a) Supplemental Loans Submittals

ORCF has received some requests from lenders to consider allowing two-stage application submissions for Section 241(a) Supplemental Loans.  ORCF has allowed such submissions upon request in the past, and will continue to consider accepting two-stage applications in the future.  Lenders wishing to pursue this option should send a request to Lean Thinking requesting approval to submit an application using this approach, including justification as to why this approach is needed.  Due to the low volume of requests received to date, ORCF will not be developing a separate process for these loans at this time.  Applications should follow the general format of a Substantial Rehabilitation or Blended Rate two-stage application, depending on which is most appropriate; ORCF will work with the lender to make any specific adjustments to the application package as necessary.

Back to top
ORCF Now Offering A New Lender’s Corner Online

The Lender’s Corner is a tool for lenders to use for the latest training opportunities and portal access offered by the ORCF.   

Gain access to the Lender’s Corner here or:

http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/Lender_Corner
Currently available in the Lender’s Corner is: 

TEAM TSI Portal Access
The TEAM TSI Portal provides lenders with the ability to look up current survey information on FHA insured skilled nursing facilities.  Information available through the TEAM TSI Portal includes: actual citations, Special Focus, Standard, Complaint and Life Safety Inspections along with other facility related information.  

To request access to the TEAM TSI Portal: 

Please send email to: SurveyResults@hud.gov
Subject line:  TEAM TSI Portal Access

Please include the following in your email:  

Name 

Address

Company Name

Contact Phone number

Email Address

Once you are a confirmed lender, your information will be submitted to TSI and then you will be given access via email.

TEAM TSI Portal Training
ORCF is excited to offer TEAM TSI Portal Training for lenders on a monthly basis for 2013.  Lenders can learn how to navigate this site for valuable information on the current ORCF portfolio that includes survey citations, occupancy, risk ratings, etc.  Keep up to date on your facilities, their surveys and other valuable information.  Team TSI Portal Training for HUD occurs once a month. Please register for the date that works best for you.  All training is from 1pm to 2pm CST.  Click here to register.

2013 Training Dates:

Friday, March 29, 2013

Monday, April 29, 2013

Friday, May 24, 2013

Monday, June 24, 2013

Friday, July 26, 2013

Monday, August 26, 2013

Friday, September 27, 2013

Monday, October 28, 2013

Friday, November 22, 2013

Monday, December 16, 2013

After registering you will receive a confirmation email containing information about joining the training. 

Back to top
Mortgage Insurance Premium (MIP) Calculation Reminder For Section 223(a)(7) Projects

As a reminder, for 232/223(a)(7)’s the first year MIP is .50% (50 basis points).  This is the percentage that should be shown in paragraph #6 of the firm commitment.  This is also the percentage that should be used when calculating the MIP amount for Criterion 10 on the Supplement to Project Analysis, HUD-92264-A, and on all closing statements.  The MIP for Criterion 5 on the HUD-92264-A, is .55% for non-LIHTC projects and .45% for LIHTC projects.

Back to top
Responses to Questions Concerning the Eligibility of Existing Indebtedness on Section 232 Refinances

ORCF has addressed existing indebtedness in several previous Email Blast articles (including Blasts published on April 10, 2009, January 6, 2012, March 30, 2012 and October 31, 2012).  Even so, ORCF still receives many questions pertaining to eligibility of debt and debt seasoning on Section 232 refinances.  The following discussion attempts to clarify three areas that have been previously addressed but have continued to be the subject of confusion (debt seasoning and identities of interest, debt investigation and bridge loans).

Debt Seasoning & Identities of Interest

Question:  When should Lean 232 debt seasoning periods be imposed, and how does the existence of various identities of interest impact debt seasoning?

Response:  Debt seasoning periods are imposed when an identity of interest of any degree exists between the borrower and lender on the loan that is to be refinanced or between a seller, purchaser or borrower, including any affiliates of any such entities. The time period for the debt seasoning will be either two years or five years , depending on the specific circumstances as more fully described below:.  

· Five-Year Waiting Period:  When there is an identity of interest between the borrower and the lender of the existing indebtedness (beyond a traditional arms-length banking relationship between the borrower and the lender), the borrower must wait five years from the date the existing debt was generated before submitting a 223(f) refinance application to HUD.

· Two-Year Waiting Period: When there is an identity of interest involving a seller, purchaser or borrower (or any affiliates of any such entities), a two year waiting period will apply.  In such cases, the borrower must wait two years from the date the existing debt was generated before submitting a 223(f) refinance application to HUD.  An identity of interest purchase, whereby an IOI between the seller and purchaser survives the sale transaction or a proposed transaction will finance the buying out of a partner, must adhere to the two-year waiting period and must be processed as a refinance transaction.  Debt seasoning may not be required in the case of sale-leaseback transactions in which the transaction is clearly arms-length, at market value, and the post-transaction operator will have no interest whatsoever in the borrower entity (see the January 6, 2012 Email Blast).  HUD will carefully investigate the mortgage insurance request for all sale lease back transactions.

Once the debt has seasoned for the length of time required by the circumstances set forth above, it will be considered eligible debt, subject to underwriting and final approval.  Transactions that would involve an identity of interest between the borrower and the FHA lender are not allowed under the Section 232 program.

(See April 10, 2009 and March 30, 2012 Email Blast)

Investigation of Debt

Question:  When is an investigation of existing debt required?  

Response:  If project debt that is being retired is less than two years old, even if an identity of interest transaction is not involved, the FHA Lender must conduct further analysis of debt eligibility.  Specifically, in order to be used in the calculation of the cost to refinance, the lender must provide sufficient evidence to establish that the debt meets one of the categories listed in the Definition of Eligible Debt found in the April 10, 2009 Email Blast.

ORCF provides a few concrete examples of specific categories of eligible indebtedness in the April 10, 2009 Blast article.  Please note that the Lean 232 FAQs include additional examples of eligible debt (e.g., past due assessments, under certain circumstances, and funds from the cash flow of the property or the borrower used for capital improvements or betterments to the property) and ineligible debt (e.g., operator debt or funds related to the project but used for an unintended purpose, such as paying down a seller’s delinquent taxes or covering the costs of a judgment).

Bridge Loans

The most recent discussion of bridge loans in the October 31, 2012 Email Blast prompted inquiries by several lenders. Below is one of those questions and our response. 

Question: What does HUD consider bridge loans to be and how does HUD treat bridge loan debt when identities of interest between bridge lenders and FHA lenders are involved.

Response: To clarify, a bridge loan is a loan that is short term in nature that allows a borrower to borrow short term funds to bridge a gap between the existing financing structure (or a purchase) and permanent financing such as a HUD insured loan.  Bridge loans are permitted as eligible indebtedness as long as the FHA Lender can demonstrate that 100% of the bridge loan has been used for purposes related to a facility, i.e. there is no cash out, and that it complies with all Lean requirements for debt seasoning or eligible indebtedness.  

When a bridge loan is structured to bridge a gap between the date that an outstanding project loan must be repaid and the time permanent financing will be able to be secured, the bridge loan itself does not need to season for two years if the amount of the bridge loan is equal to the principal amount of the previously repaid loan with no cash takeout to any entity or individual.  

If there is an identity of interest between the bridge lender and the FHA lender, in addition to the requirements stated above, HUD requires the FHA lender to disclose any such identity of interest so that the bridge loan may be carefully analyzed in order to address any potential concerns regarding the objectivity of the value analysis. 

We realize that questions will continue to arise on a case-by-case basis concerning the eligibility of existing debt.  Please continue to send such questions to Lean Thinking, but also be sure to first reference the Lean 232 FAQs.
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Clarification Regarding Master Leases

The November 18, 2011 Email Blast included interim guidance on portfolios and master leases.  In that guidance as it relates to master leases, we indicated that HUD will reach back and require existing FHA facilities to be included in a new master lease if those facilities were submitted for financing/refinancing within the past eighteen months, or if credit considerations on a new transaction would warrant it. For purposes of clarification, please note that this standard applies even if a borrower chooses to use different lenders for the loans in its portfolio.  ORCF finds master leases to be an appropriate required risk mitigation tool regardless of whether the borrower elects to hire different lenders to finance FHA insured loans in their portfolio.
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FROM THE CLOSING CORNER

LEAN 232 New Construction – Reminders for Release of Contractor’s Retainage

The Building Loan Agreement requires the Lender to retain at least 10 percent of the construction proceeds from each advance. The construction contract also provides for a 10 percent holdback from the contractor's monthly payments for acceptably completed work, acceptably stored materials, and where applicable, components acceptably stored offsite. The holdback provides an incentive for the general contractor and Mortgagor to:

a. Promptly complete the project;

b. Submit cost certification; and

c. Reach final closing.  

At 90% construction completion - the Contractor may request that up to 5% of the Construction retainage be released.  HUD may approve the request under the following conditions:

a. The Contractor has no identity-of-interest with the Owner greater than a 5 percent equity interest;

b. Prior written consent from the surety company must be attached to the request for release; and

c. There are no questions regarding the contractor’s performance concerning the quality of work, compliance with the contract and any change orders or work in progress.

Upon construction completion - the Contractor may request that an additional 2.5% of the retainage released.  HUD may approve the additional 

retainage release under the following conditions:

a. Contractor's cost certification, where required, has been reviewed and approved;

b. Contractor has disclosed its final obligations on Form HUD‑92023, Request for Final Endorsement of the Credit Instrument;

c. All work under the construction contract has been inspected and approved by the controlling jurisdictions and/or authorities;

d. Certificates of occupancy or other required approvals for the dwelling units, and non-dwelling facilities, where applicable, have been issued by governmental authorities having jurisdiction. Separate buildings for community rooms, rental offices, laundry rooms, etc., commonly require certificates of occupancy;

e. Permission To Occupy, Form HUD-92485 has been issued by OHP for all units;

f. All Davis Bacon payroll requirements have been satisfied; and 

g. Prior written consent from the surety company is attached to the request for release.

In addition to the conditions above, HUD may also require an As-Built Survey, conducted according to “Survey Instructions.”

HUD requires 2.5% retainage held until final closing - in addition, HUD will retain, where applicable, an adequate amount for the following:

a. Items of delayed completion in an amount equal to 150 percent of the OHP Inspector’s cost estimate for completion;

b. Any owed or contested amounts indicated by mechanics, subcontractor, supplier, or equipment lessor liens, etc.;

c. Lessor of the liquidated damages or actual damages computed at cost certification; and

d. Net effect of negative change orders.

HUD will not approve the release of any part of the retainage until final closing for a contractor with an identity of interest

Please ensure that all parties involved in New Construction transactions are aware of these requirements for release of contractor’s retainage.
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Closing Checklist

HUD Closing Attorneys have noticed that with the end of the completeness check and the certification of the closing checklist, the quality of the closing package has deteriorated significantly and in several instances no checklist has been provided.  In addition, we are also aware that in some instances the closing package is no longer being reviewed by an attorney or the assigned attorney may not be aware that the lender has sent the closing package to HUD.  This lack of legal review prior to submission to HUD has resulted in lost time for all parties involved.  A function of the closing checklist was to get lender’s counsel involved at the beginning of the process when documents are being drafted so that there would be minimal comments from HUD field counsel and a timely closing.  Immediate efforts should be made to improve the quality of the closing packages, i.e. lender’s counsel should ensure compliance with all closing checklist requirements before documents are submitted to HUD.
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Document Links Included In This Blast

24. Lender’s Corner Online
25. TEAM TSI Training
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Need to Reference Previous Lean 232 Updates?  Previous E-Newsletters (Email Updates) can be found at: http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare or further Lean 232 questions can be emailed to the Lean Thinking mailbox at LeanThinking@hud.gov 

Have your loan servicing colleagues joined our email list?  The Email Blasts contain information relevant to them as well.  You might suggest they sign up online. 

