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New Handbook 4232.1 Webpage
A new HUD webpage has been created for Handbook 4232.1.  The new webpage now allows for individual chapters of the handbook to be downloaded separately.  The webpage continues to offer the option of downloading the entire handbook as one document.  The entire handbook and individual chapters are available here.  Note: For easier navigation, click on the “Bookmarks” icon on the left side of the viewer.  This will expand an index of all chapters as bookmarks which will provide a link directly to the chapter. 
Keywords:
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Handbook 4232.1 Scrivener and Minor Error Corrections
Since the May 22, 2014 publication of Handbook 4232.1, Scrivener and other minor errors have been identified and corrected.  These corrections are reflected in the handbook posted on the new Handbook 4232.1 webpage.  For a list of Scrivener and other minor error corrections, please refer to Transmittal 10-17-2014 on the handbook webpage.  
Keywords:
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Pay.gov and ACH Blocks

Some lenders using Pay.gov to pay their Section 232 Program Fees have been unable to process their payments.  The cause may be that automatic debit to business accounts may be blocked by a security feature called an ACH Debit Block, ACH Positive Pay or ACH Fraud Prevention Filters.  ACH Debit Block works by having an allowed list of ACH Company IDs.  This list enables allowable debits.  The agency identification for the Section 232 Healthcare Fees Form is:

Agency ID:

8609030027

Form Name:
Healthcare Fees

If you have any questions, Pay.gov Customer Service may be reached at: (800) 624-1373

Keywords:
Pay.gov
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New HUD Attorney Closing Punchlist and Checklists for 223(f), 223(a)(7) and Initial 232 Closings
New HUD Attorney Closing Punchlists and Checklists have been drafted for 223(f), 223(a)(7), and initial 232 closings.  The updated Punchlists reference the 06/2014 version of the documents and include closing requirements from the new 232 Handbook.  The updated Punchlists and Checklists have been posted on the Section 232 Program website by the respective loan type and are available for immediate use.
Keywords:
Closing Punchlist, Closing Checklists
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Limited Guaranty and Security Agreement in Lieu of Master Lease  
Under certain circumstances where a portfolio of properties do not have 100% same ownership nor do they have any leases, a traditional master lease is not possible.  As an alternative to the Master Lease, a Limited Guaranty and Security Agreement (here) may be an appropriate alternative.  The key principal(s) will pledge their distributions (made to them within 180 days prior to the default) to cure defaults on any of the properties.  The key principal(s) will be providing a guaranty as well as security interest in the above mentioned cash distributions.  (See Handbook 4232.1, Section II, Chapter 13.3.E.1)
Keywords:
Limited Guaranty and Security Agreement
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Clarification on ORCF’s View of Appraisals for Non-Profit Owners and Operators

It has become apparent that there is confusion related to the proper valuation of a healthcare facility operated by a non-profit organization.  As always, the Department’s goal is to obtain a market value as defined within USPAP for the property.  Said plainly, the market value is what such a facility would sell for as of the effective date of the appraisal.

It is not always the mission of non-profit organizations to maximize cash flows.  Potential for-profit buyers would likely modify the operations with the goal of improving cash flows in mind.  Potential differences between non-profit and for profit operators include but are not limited to staffing ratios, employee benefits packages, higher level food service, even potentially higher occupancy rates, reputational differences, etc.  It is appropriate for an appraiser to adjust these and other revenues and expenses to reflect a true market rate operation (both on the revenue and expense side) in determining the value.  If the appraiser believes that the operations would materially change with a market rate sale, the appraiser must factor into their analysis the additional costs and risks associated with converting a facility from the current non-profit operation to a for profit operation (Please see Handbook 4232.1, Section II, Chapter 5.3.G).  The method for factoring in the additional costs and risks is up to the appraiser but could conceivably take the form of an increased cap rate or a reduction to value based on a discounted cash flow analysis to support the value or other methods as the appraiser deems appropriate.

Keywords:
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Standard Work for New Construction Appraisal Review

At the lender trainings this summer in Seattle, WA and Minneapolis, MN, ORCF outlined what HUD does when reviewing a new construction appraisal.  The document that outlines our standard work has been added to our Section 232 Program website.  These best practices were developed with input from appraisers, lenders, buyers, and underwriters. This is not a form anyone will need to fill out but we encourage our third party appraisers to incorporate similar steps into their own trip work.  The HUD Appraisal Review Form for New Construction can be found here. 

Keywords:
Appraisals, New Construction 
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Sample Covenant for Floodplain and Wetland

For projects where an incidental, undeveloped portion of the site is located in a floodplain or wetland, an exception from 24 CFR 55, Floodplain Management and Protection of Wetlands, is allowed under 24 CFR 55.12(c)(7).  In order to qualify for the exception, a covenant or comparable restriction must be placed on the property’s continued use to preserve the floodplain and/or wetland area.  HUD has issued a Sample Covenant for Floodplain and Wetland (here) that can be used as the template for a covenant that complies with 24 CFR 55.12(c)(7)(iii):  HUD Sample Covenant For Floodplain or Wetland. 
Keywords: Environmental, Floodplain, Wetland, Sample Covenant
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Flood Zone Designations Matrix
HUD’s floodplain management regulations refer to the 100-year and 500-year floodplains as floodplains of concern.  FEMA Flood Insurance Rate Maps use a variety of different labels to identify the 100-year and 500-year floodplains and areas of minimal flood hazard.  To help lenders correlate the flood zone designations, a table depicting the FEMA flood zone designations for 100-year and 500-year floodplains and for areas of minimal flood hazard has been posted in the Lender Tools on the 232 Program website (here).
Keywords: Flood Zone Matrix
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Reminder Regarding Calculation of Debt Seasoning Period

The Section 232 Program Handbook, at Production Chapter 3.13.C, defines “debt seasoning.”  Please note the way in which the debt seasoning period is calculated.  In particular, the debt seasoning period must be completed before the Section 232 application is submitted.   In that regard, the provision states:

…ORCF requires a 2-year waiting period from the time the existing debt was generated (loan closing) and the date the firm application for FHA-insured financing is submitted to HUD.

Keywords:
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Reminder Regarding Treatment of Existing Reserves Established as Collateral of Current Loan

ORCF occasionally encounters a reserve account that was required as collateral for an existing loan to be refinanced.  The Section 232 Handbook addresses how the sum required to be placed in that reserve account is to be treated during the Section 223(f)/232 refinance.  Each element of the language cited below is separately required to be met.  In particular, Production Section 3.13.B.4 states: 

4. Reserves held by Current Lender. Escrows and reserves comprising any additional property-related collateral held by the current Lender against the loan, but then released at some point after initial funding of the loan will only be considered eligible if: 

a. The loan comprising the existing indebtedness meets eligible debt and debt seasoning requirements, 

b. The release provisions for the funding of the current loan were clear and pre-defined at the time the original loan was made, and 

c. The escrow is released before the FHA Lender makes application to HUD for the loan. 

Any reserves not meeting these criteria will be treated like R4R on deposit and subtracted from the Total HUD Eligible Costs pursuant to MILC Criterion H.

Keywords:
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Extension of Timeframes for Filing Operator and Master Tenant Financial Statements; Amendment of Earlier Agreements Unnecessary

In the October 6, 2014 Email Blast, we pointed out that HUD had published the Interim Rule (here, effective October 16) extending the timeframe for submitting quarterly and annual operator and master tenant financial statements (from 30 to 60 days for quarterly/YTD statements and from 60 to 90 days for year-end statements).  We also pointed out that, for projects that close on or after October 16, the operator and master tenant regulatory agreements should be revised before closing to reflect the more favorable financial statement submission time frames.  

Please note the more favorable submission timeframes for these particular financial statements also apply to projects that closed before October 16, 2014.  It is not, however, necessary to amend the earlier regulatory agreements to reflect those revised timeframes; the timeframes of the Interim Rule control over conflicting timeframes in those earlier regulatory agreements.

Keywords:
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July 2014 Section 232 Lender Trainings - Parking Lot Follow-Up

As a follow-up to ORCF’s July lender trainings in Seattle, WA and Minneapolis, MN, we are pleased to provide the following response to the Parking Lot items that were generated through our discussions with lenders at these training.

	Issue
	ORCF Response

	New Construction Criteria Template:  Post the New Construction Criteria Template to hud.gov
	New Construction Criteria Template has been posted to hud.gov under Training Presentations, #16.

	Risk Management-Operator Regulatory Agreement Requirements Grid:  Post the Risk Management-Operator Regulatory Agreement Requirements Grid to hud.gov
	Risk Management-Operator Regulatory Agreement Requirements Grid has been posted to hud.gov, under Training Presentations, #17.

	Early Starts:  Will ORCF permit an Early Start after the initial firm commitment is issued?  
	Because Final Application reviews typically have a fairly short turnaround time, ORCF recommends that lenders consider the timing impact of such an approach.  As a reminder, in all Early Starts, the construction is at the full risk of the borrower.  
Early Start requests enable construction to start once the Firm Commitment has been issued, but prior to initial closing.  In the case of a Two-Stage application, there is no prohibition against an Early Start request after the Initial Firm Commitment is issued, however the request does require construction documents to be submitted.  These documents, such as permits, construction contracts and cost estimates, plans and specifications, are also required as exhibits for the Final Submission application package.  The key consideration in submitting a Two-Stage application versus a Single Stage application is generally to save the time and expense of developing full construction documents.  Submission of an Early Start request between the two stages adds another review stage to the process, including documents that will be submitted and reviewed at the Final Application stage, and could minimize the efficiency of the application review process.  

	OGC Reviews on Small Portfolios:  Can the OGC attorney who reviewed the Master Lease or AR Financing Documents also complete the closing and other projects in the portfolio?
	ORCF attempts to identify related projects on the front end.  Due to projects being located in different states and differing workloads we cannot guarantee that the same OGC attorney that reviews the Master Lease and AR Financing Documents will also complete the Closing Review.  We have set up an internal document sharing system for OGC attorneys to improve communications across offices.

	Post Limited Guarantee & Pledge Agreement example document
	See article in this Email Blast.

	Third Party Appraiser Inspections:  Is there a minimum number of units the Third Party Appraiser must inspect?


	Unlike Multifamily, ORCF does not indicate a percentage of units that must be inspected. ORCF does however expect that the selected appraiser, having the qualifications stated in ORCF Handbook, Production, Chapter 5.2, will inspect the exterior, all floors of the interior, the common areas, and a representative example of each unit type.  

	New Construction Appraisal Review Worksheet:  Please post this to hud.gov.  
	See article in this Email Blast.

	Two Stage Submissions:
Are Initial Submission applications submitted before September 1, 2014 subject to the new Section 232 Handbook for the Final Submission if the Final Submission is submitted after September 1, 2014?  
	The lender should use the guidance that was in place at the time of the initial submission application.

	Clearance for Non-Profits:  

2530 clearance should be added as a requirement for Executive Directors on Non-Profits as they are decision makers.


	In most situations the Executive Director of a Non-Profit is considered to be a Corporate Officer and must file a Form-HUD 2530 or APPS Submission.

	Align 100/500 year references to FEMA flood zones:
	See article in this Email Blast.

	Borrower Experience:  
Is there a required percentage of ownership (the borrower) that must have experience (experience of similar scope/size, with HUD, 3 years, etc.).
	In order to protect FHA risk, ORCF requires that ownership demonstrate experience in addition to the experience of the operator and/or management agent.  In particular, for new construction, please refer to the New Construction Criteria Template.  

	HUD as Loss Payee:  Can we affirmatively state in HB that HUD no longer needs to be named loss payee (according to lender some OGC still requiring this).
	This is in the process of being corrected in the handbook.

	FAQs:  Check the FAQ on the Working Capital Requirement to assure that it is consistent with the increase to 4% Working Capital.

	ORCF is in the process of scrubbing the FAQs to ensure that, in light of the new Handbook, we have removed those FAQs that are no longer relevant or necessary.  The working capital questions (of which there are 3 (1 in Eligibility and 2 in Loan Sizing) are among those we plan to remove.

	Working Capital Escrow Release Provisions:  Release Provisions for working capital escrow seem to be stricter than previously.  Have they been intentionally increased?

	This is not a new requirement, and though our language is slightly reworded and specific to 6 months of break-even occupancy, it is very much in line with previous guidance.  The Old Map Guide states, in Chapter 13 (Section 13.15.C.3.a):
3. Final Release of Escrow.

a. The Lender may release any balance of the working capital escrow to the mortgagor one year after substantial completion where the project is not in default.

	Clarify Debt counted in 92.5% of Loan-to-Value test
	This is being considered for future handbook updates.  In the meantime, lenders with specific questions should contact LEANThinking@hud.gov.

	Management Certifications:  Lenders aren’t always receiving a copy of the executed Management Certification from the ORCF Underwriter.
	The ORCF Underwriter punchlists have been updated to ensure a copy of the executed certification will be provided prior to loan committee. 

	Handbook Comments:  How will ORCF be handling responses to handbook comments that are sent to LEANThinking@hud.gov. 
	LEANThinking@hud.gov is responding directly to the person who submitted the comments.  Additionally, if the comments point to a need for a clarification, ORCF will do so by Email Blast or, where appropriate, will include in a future set of Handbook edits.

	Property Insurance:  How is the 90% of Replacement Cost defined for property insurance purposes.
	The 90% of Estimated Replacement Cost Value (as defined by the Insurable Value Calculation contained in the 3rd party Project Capital Needs Assessment)
This will be clarified in the upcoming revision of the Section 232 handbook.

	Insurance: How will the new insurance requirements in Handbook Part 1, Chapter 14 be addressed for existing projects?
	As set forth in the Email Blast of June 26, 2014 and September 5, 2014, new applications received on or after November 1, 2014 will be required to comply with the new insurance requirements set forth in the handbook, Section II, Production, Chapter 14; new applications submitted prior to that date have the option to comply with these requirements.  Existing Section 232 projects will not be required to implement these new insurance requirements; however, if a Project should choose to implement the changes at the time of insurance renewal, that is a business decision available to them, provided that the new property and general liability insurance requirements are then met in their entirety.

	Accounts Receivable Financing Review:
A/R review-2.7G not approved during Part 1 review, falling through cracks between UW and Closing Coordinator assignment.  Should be the UW, maybe look at clarifying the A/R PL.
	The ORCF underwriter should review this.  We are updating our A/R punchlist to address this.

	DACA/DAISA Standard Forms:  Is there a possibility to have standard required forms for DACA/DAISAs forms rather than samples?
	HUD has explored this option in the past, but the feedback we received was that the industry participants would not be amenable to standard forms.

	Section 223(f) Cost Certifications:
Would it be possible to submit 223f costs certifications only a few weeks before closing so the lender would not have to submit multiple versions of the cost certification?
	The draft 223(f) cost certification needs to be completed in the draft closing package and we understand that the cost certification will be submitted later with backup documentation.  It helps us review the final cost certification package more quickly.      

	223a7 Survey Affidavit:  Allow use of the survey affidavit for situations where there are minor exceptions such as a “Shuffleboard Court” to be permitted so a brand new survey is not required. 
	The requirements for when a new survey is not required are laid out in the borrower’s survey certification.  Anything that falls outside of that scope needs to be reviewed by OGC and ORCF on a case by case basis.

	Two Sided Copying for Closing Documents:
Accept two sided copying for closing documents that are not to be recorded.
	ORCF does not object to double-sided printing and cutting down on printing and shipping costs, however, it is up to the individual OGC attorney to determine whether this is acceptable.

	Increased Reserve for Replacement Deposits at Closing:  The suggestion was made to allow a higher threshold for depositing additional funds into the Reserve for Replacement at closing when the costs are lower than anticipated.  Currently Closers can automatically approve up to an additional $10,000 being deposited into the Reserve for Replacement at closing without needing to have the loan amount reduced.  
	In response to industry concern, ORCF is reviewing this issue and plans to publish a decision in a future Email Blast.

	Section 241(a) Loan Sizing:  Can Criterion D for 241(a) projects be waived?
	ORCF cannot waive that loan criterion because it is a statutory requirement (12 USC 1715z-6)
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Past Lean 232 Updates are available online.

Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.

For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare.

Have your loan servicing colleagues joined our email list? The Email Blasts contain information relevant to them as well. You might suggest they Join here.

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mail list, please go here.
3

