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RULING AND ORDER ON THE GOVERNMENT'S

MOTION TO STRIKE AFFIRMATIVE DEFENSES

The above-captioned matter was referred to the undersigned for a hearing pursuant to 42
U.S.C.§3601, et seq., as implemented by 24 C.F.R Part 180.

On May 22, 2012, the U.S. Department of Housing and Urban Development
("Government" or "HUD") filed a complaint against Kris Cummins ("Respondent Cummins")
and other respondents. The Complaint alleges that Respondents are liable for violations of the
Program Fraud Civil Remedies Act of 1986 ("PFCRA"), 31 U.S.C.§3801-3812, as implemented
by 24 C.F.R. Part 28.

Respondent Cummins filed a timely response on June 22, 2012 ("Answer"). The Answer
admits some of the Government's allegations and denies others. In addition, the Answer raises
the following four affirmative defenses: (1) that Respondent Cummins lacked fraudulent intent;
(2) that HUD is not entitled to obtain judgment on the basis of the doctrines of unclean hands,
mutual assent, and/or mistake; (3) that HUD breached its statutory, common law, or contractual
duties and is therefore not entitled to judgment; and (4) that the common law contract defenses of
waiver, estoppel, consent, accord and satisfaction, or ratification preclude judgment for HUD.
(Answer, p.2).

On July 12, 2012, the Government filed a Motion to StrikeAffirmative Defenses ("Motion
to Strike"). In its Motion to Strike, the Government claims that Respondent Cummins' first
affirmative defense is irrelevant and his second, third, and fourth affirmative defenses were
improperly pled. Additionally, the Government claims that Respondent Cummins' second and
fourth affirmative defenses are legally deficient.

Pursuant to 24 C.F.R.§26.40(b), Respondent Cummins was afforded 10 days to respond
to respond to the Motion to Strike, but did not do so. Accordingly, any objection to the granting
of the Motion to Strike is deemed to be waived. Id.












