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Section 232 Handbook Transition

Handbook 4232.1 (here) sets forth various Section 232 policies and protocols, including those reflected in the Final Rule of September 7, 2012 (the “Accountability Rule”), in various documents published through the Paperwork Reduction Act process, in mortgagee letters, and in other publications.  The handbook provisions will apply to all new loan applications, as well as other transactional requests for existing Section 232 projects (e.g., change of participants, Reserve for Replacement requests, etc.), received on or after September 1, 2014.  Additionally, the handbook provisions will apply to all projects in the 232 portfolio and all lender/underwriter approval requests on September 1, 2014 and thereafter, with the following exception:
· Insurance (including property and general liability insurance, but excluding professional liability insurance):  New applications received on or after November 1, 2014 will be required to comply with the new insurance requirements set forth in the handbook, Section II, Production, Chapter 14; new applications submitted prior to that date have the option to comply with these requirements.  Existing Section 232 projects will not be required to implement these new insurance requirements; however, if a Project should choose to implement the changes at the time of insurance renewal, that is a business decision available to them, provided that the new property and general liability insurance requirements are then met in their entirety.
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Revised Firm Commitments

Firm Commitments have been revised and posted on the ORCF website (on their respective loan document webpages) for the loan types listed below.  

· Section 232 pursuant to 223(a)(7)

· Section 232 pursuant to 223(f)

· Section 241

· Section 232 NC/SR/BR Single Stage

· Section 232 NC/SR/BR Two-Stage (Initial and Final)

ORCF has revised all its firm commitments to reflect policy changes that were not previously captured in the firm, as well as update the names of the documents referenced.  Revisions that apply to all of the Firms are summarized as follows: corrected references to the Security Instrument and Note throughout; corrected statutory references; changed the parties name to reflect the new 232 documents, such as Borrower, Operator and Management Agent; changed ‘Secretary’ to ‘HUD’ throughout; updated ALTA Form citations; added instruction with respect to Paragraph 38 of the Borrower Regulatory Agreement; simplified the condition relevant to Management Agents; used the term ‘Program Obligations’ to replace detailed references to specific requirements within the Firm Commitments; and added language whereby HUD reserves the right to suspend processing or terminate the Commitment in the event a material adverse change, as defined, occurs prior to Endorsement.  

Additional revisions were made to the New Construction/Substantial Rehabilitation/Blended Rate Firm Commitments, including: specification regarding when the DACA and insurance must be submitted during the process; specification of any short-term debt service reserve escrows; requirements to notify HUD of any historical sites, human remains or cultural resources of tribal interest that may be discovered during construction.  Additionally, the Section 241 Firm Commitment has revised language to include references to the 241 Supplemental Loan documents.
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241(a) HUD Attorney Closing Checklist Clarification 

The May 7, 2014 Email Blast referenced the use of the HUD Attorney Closing Checklist for 241(a) projects.  That article has been revised and updated online to clarify that, in 241(a) transactions, the HUD Attorney Closing Checklist specifically for 241(a) transactions should be used (rather than the more general Section 232 HUD Attorney Closing Checklist).  The 241(a) HUD Attorney Closing Checklist is available here.  One way to distinguish between the 241(a) HUD Attorney Closing Checklist and other HUD Attorney Closing Checklist is to check for “241(a)” label in the document title as well as a “241(a)” text box in the document.  
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232/223(f) Lender’s Environmental Checklist  

A Lender’s environmental review checklist for 232/223(f) loans has been posted on the Section 232 program website.  This checklist will aid lenders in reviewing key environmental issues prior to submitting the firm commitment application.  It can be found under Lender’s Tools, fourth arrow down on the list of documents, or at this direct link:  Lender's Environmental Checklist.
Keywords: Lender’s Environmental Checklist, Lenders Tools

Back to top
Construction Contract, Major Movable, Borrower Other Fee Clarification

Please remember that all construction contract items must be correctly categorized and must include all non-movable building components to assure compliance with Davis Bacon (where applicable), to assure correct calculation of the annual reserve for replacement and remaining useful life for future PCNAs, and to assure that these items are covered by the general contractor’s bond and contract latent defect provisions.  These items should not be included in any of the other Replacement Cost Line items in the Replacement Cost tab of the HUD-92264A-ORCF.

Major Movable Equipment is defined in the Architecture and Cost Statement of Work here.  These items should not be included in any of the other Replacement Cost line items.

Call systems may be either fixed building components (construction item) or major movable items depending on the system used.  The lender narrative should identify where this cost can be found and the basis for that determination.

The lender narrative should clarify and explain the cost categories of other facility amenities (such as large artwork, fountains, etc.) that could be either fixed or movable items depending on the configuration of the facility.

“Borrower Other Fees” should not include any construction contract or major movable items.
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Flood Insurance Requirement Policy Renewals

The existing security instrument/mortgage/deed of trust contains language addressing the amount of flood insurance required for Section 232 projects (when applicable).  Most Section 232 existing projects require flood insurance coverage to be the maximum amount available under the National Flood Insurance Program (NFIP).  The Biggert-Waters Flood Insurance Reform Act of 2012 (BW-12) raised the maximum amount under NFIP to $500,000 effective June 1, 2014.  ORCF borrowers should review their flood insurance policies during the time of renewal to ensure the flood insurance policy is in accordance with BW-12.  For more specific guidance on BW-12, please see the Federal Emergency Management Agency memorandum here.  Please note, the maximum amount available under NFIP on “Non-Residential Buildings” (one example of such is nursing homes) is not impacted – it was already at $500,000.  
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Section 232 REAC Skilled Nursing Facility Inspections for Projects with Additional Loans where the Section 232 Loan is Paid Off 

ORCF has received questions regarding REAC inspections when supplemental loans are surviving (active) after the primary Section 232 loan is paid off for Skilled Nursing Facilities (SNF).  For example, a project has a primary Section 232 SNF loan and a Section 241 loan.  The primary Section 232 SNF loan is paid off leaving only the Section 241 loan (there can also be additional loans remaining; a 241 loan is used here only for simplicity).  Since the Section 241 loan is the only loan remaining, the question becomes whether the project falls out of the 24 CFR 200.855 guidelines for Section 232 Skilled Nursing Facilities and now requires the lender to schedule REAC inspections.  The answer is no.  ORCF has determined that if there are supplemental loans remaining after the Section 232 primary SNF loan has been paid off, the project will still be deemed a SNF and fall within the 24 CFR 200.855 guidelines for future REAC inspection purposes and a REAC inspection will not be required (as long as the facility’s last REAC inspection scored a 60 or higher).  As always, HUD reserves the right to require a REAC inspection if in its judgment one is necessary to protect HUD’s interest.
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FROM THE CLOSING CORNER

Closing Statements- Sources and Uses Page for 223(f) and 223(a)7 Closings

The February 24, 2014 Email Blast discussed the use of the Sources and Uses page from the form HUD-92264a-ORCF (Rev 03/13) as the loan closing statement required for 223(f) and 223 (a)7 closings.  This was implemented to provide greater consistency in Lenders’ submissions for the LEAN closing process and to expedite the ORCF Closers’ review of closing statements and finalization of closing documents.  The amounts used for the Sources and Uses/closing statement must be exact, final amounts carried out two decimal places.  Checks for MIP and inspection fee delivered at closing must be for the exact amounts due HUD.

In the near future, the posted form HUD-92264a-ORCF will be re-formatted to the $0.00 format, except for the loan criteria conclusions which must round down to the nearest $100. 
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Need to Amend the Firm Commitment?  Things to Remember -  

· Lenders are reminded to keep the number of amendments to a minimum, grouping requests if possible.

· The executed Firm Commitment must be amended with a signed amendment whenever there is a change to specific requirements set forth in the Firm. 

· All amendments must be initiated by a written request submitted electronically on the Lender’s letterhead.

· Any changes, including, but not limited to, changes to lease payment, critical and non-critical repairs, escrow amounts, Reserve for Replacements, loan amount, interest rate, and P & I., require an amendment to the Firm Commitment.

· Please contact the assigned Closer should you have any questions.
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Document Links Included In This Blast

1. Lender's Environmental Checklist
2. Architecture and Cost Statement of Work 
3. Quality Assurance & Performance Improvement on CMS website
4. 241(A) HUD Attorney Checklist
5. FEMA Memorandum on Biggert-Waters Flood Insurance Act of 2012
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Past Lean 232 Updates are available online.

Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.

For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare.

Have your loan servicing colleagues joined our email list? The Email Blasts contain information relevant to them as well. You might suggest they Join here.

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mail list, please go here.

