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Reserve for Replacement Release (R4R) Requests and Non-Critical Repair Escrow (NCRE) Administration:

ORCF is establishing specialized teams to process/administer Reserve for Replacement Release Requests (R4R) and Non-Critical Repair Escrow Requests (NCRE).  Such teams will be devoted to efficient, consistent processing and monitoring.  

R4R Release Requests (R4R):  Prior to submission to ORCF for processing/approval, lenders must review all R4R requests for accuracy, completeness and eligibility as set forth in Handbook 4232.1, Section III – Asset Management, Chapter 3.2.  All R4R release requests (except on projects that are serviced by ORCF’s Risk Mitigation Branch or requests to use R4R funds to pay mortgage payments) submitted to HUD on or after July 20, 2015 shall be submitted electronically by lenders to the following email box:  232R4Rrequest@hud.gov.  The R4R requests submitted to the dedicated email box will be processed by an ORCF Asset Management team led by Mary Walsh.  However, R4R requests on projects currently serviced by ORCF’s Risk Mitigation (Troubled Property) Branch or requests to use R4R funds to pay mortgage payments shall continue to be submitted directly to the assigned ORCF Account Executive.  

NCRE administration:  Administration of the NCRE on all loans closed on or after July 20, 2015 will be conducted by ORCF’s closing team, as a post-closing item handled by the assigned ORCF Closer.   Submissions to HUD related to the NCRE on such loans shall be submitted electronically to the following email box:  232NCRrequest@hud.gov.  Submissions to HUD related to the NCRE on loans closed before July 20, 2015, shall be submitted directly to the project’s assigned Account Executive.  

If you have any questions related to this or Lender Delegated processing (see Section 232 Program website for R4R here and NCRE here), please email one of the above email addresses.
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Account Receivable Financing – Aging Governmental Receivables
As a reminder, as stated in Handbook 4232.1, Section II, Chapter 15.3.D (here), aging Governmental Receivables may be accepted by ORCF if aged between 120 days and up to 180 days if there are extenuating circumstances and ORCF determines the delay does not jeopardize the financial viability of the project.  For Account Receivable financing loans that have Governmental Receivables aged over 180 days, lenders will need to address the issue without requesting a waiver.  No waivers will be issued for Governmental Receivables aged over 180 days.  
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Consideration of Proposed Work By Environmental Consultants and Appraisers
For applications where a new FHA Insured loan will be generated (including Section 223(a)(7)), lenders should consider proposed work by environmental consultants and appraisers.  The type of work that is proposed at a project has an impact on the scope of the environmental review requirements as described in HUD Handbook 4232.1 Section II Chapter 7.  Depending on the nature of the proposed activities, specific review requirements may apply pertaining to floodplain management, protection of wetlands, historic preservation, hazardous operations, endangered species, sole source aquifers, toxic hazards, and other environmental factors.  ORCF has seen a number of cases where the third-party environmental reviewer was not made aware of proposed work.  The environmental consultant must be informed of the proposed repairs, improvements, alterations, site work, and any demolition that is planned in order to adequately address the appropriate environmental review requirements.  For example, whenever a project involves work that exceeds the level of routine maintenance, consultation with the State Historic Preservation Officer (SHPO) is required regardless of the age and location of the property, unless the applicable SHPO has a formalized agreement with HUD that excludes certain types of activities from consultation.  To avoid processing delays due to insufficient environmental submissions, lenders should ensure that the environmental consultant is provided with a detailed description of the proposed work, and also that the work is appropriately recognized in the environmental exhibits that are submitted to HUD.

Lenders should also keep in mind that the third-party appraiser must be informed of the scope of the repair work in order to produce a reliable appraisal.
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Trailing 12 (T-12) Data

ORCF has long emphasized the importance of actual trailing twelve (T-12) month data (as in, for example, Email Blasts of May 7, 2014, June 26, 2013, September 1, 2011, and May 4, 2010).  This was again pointed out in the Section 232 Handbook.  See, for example, Section II, Chapter 2, including the following:

· 2.9.N (dealing with 223(f) transactions):  Review of the Project’s Financial Performance.  The Lender must review the annual and trailing 12 month financial statements to assess the project’s financial performance, and must base underwritten income and expenses on a consideration of historic and trailing twelve-month performance.  Changes in recent performance relative to historic performance must be carefully reviewed to assure conservative underwriting.  The Lender must use the project-specific expense for underwritten reserve for replacement, taxes and management fee.   

· 2.10.P (dealing with 223(a)7 transactions:  Review of the Project’s Financial Performance.  The Lender must review the trailing 12 month financial statements to assess the project’s financial performance, and must base underwritten income and expenses on the recent trailing 12 month performance.  The Lender must use the project specific expense for underwritten reserve for replacement, taxes and management fee.

The Loan Committee is not willing to rely on annualized data—the actual trailing-12 month data is necessary.  ORCF urges lenders to include this trailing twelve month NOI information early in the process, and to update it as appropriate, so that the Loan Committee can readily review the most recent actual historical data.  This will allow for fair consideration of the application and will help avoid unanticipated delays.
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More Clarification on Medicaid Upper Payment Limit (UPL) Revenues
This is a follow up to the June 27, 2012 Email Blast in which ORCF cautioned against relying on Medicaid UPL supplemental payments when underwriting a skilled nursing facility (SNF) transaction.  Medicaid policies are developed by each state; some states utilize a financing mechanism allowing for a supplemental payment being made to non-state, government entity (e.g., county hospital) licensed skilled nursing facilities. The payment is calculated with consideration of the difference between the Medicaid payment and amount which Medicare would pay for the same service, also called the Upper Payment Limit (UPL).  This availability of UPL revenue in some SNF settings has led to relationships in which a hospital not previously associated with a particular SNF becomes its licensed operator, often contracting with the former operator to be the management agent.  These supplemental payments rely not only on continued programmatic availability, but also on the continued viability of the particular operator/management agent relationship.

ORCF does endeavor to accommodate transactions for SNFs which receive UPL income, despite their complexities, as ORCF recognizes that UPL revenue is beneficial to a facility, at least in the near-term.  However, in order to minimize the risk associated with this financing mechanism, ORCF has taken several precautionary measures.  First, ORCF has not been relying on the UPL income stream to meet minimum debt service coverage ratios.  Additionally, to the extent that any UPL revenue has been utilized for valuation purposes, ORCF has applied a very high capitalization rate to that UPL revenue.  Moreover, additional scrutiny is applied as the percentage of NOI derived from UPL increases.  Finally, as comparable sales of facilities receiving UPL income become available, they will need to be reviewed and taken into consideration.  

This approach is allowing some flexibility, while helping to mitigate the risk associated with UPL revenue.
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Status of 241(a) Transactions

As lenders with pending 241(a) loans are aware, the lender must assure that its 241(a) transaction comports with requirements related to the Real Estate Mortgage Investment Conduit (REMIC) created in connection with the underlying GNMA-securitized loan in order to obtain the requisite GNMA approval.  GNMA is in the process of developing uniform guidance in this area. In the interim, we wanted to share information we gleaned from GNMA’s review of certain pending 241(a) loans. We emphasize that ORCF cannot speak for GNMA, therefore this information should not be interpreted as uniformly applicable to every 241(a) loan application. 

FHA and GNMA have been working to resolve the issue of tax reviews on 241(a) loans, which are supplemental loans to existing project loans typically pooled to back GNMA-guaranteed REMICs.  Collateral modifications on REMIC’d loans must be reviewed to insure they comport with the IRS rules, or the REMIC risks having its favorable tax treatment disallowed.  

Recently, Ginnie Mae signed off on 13 transactions that were determined not to require full tax review and approval.  In each instance (1) there was no collateral modification that required a change to the legal description in the deed of trust or mortgage on the existing loan, and (2) there was no cross-default provision between the 241 loan and the existing loan that would require a default on the 241(a) loan to result in a default on the REMIC’s loan.  The lender was required to certify to these facts.

Ginnie Mae approved these transactions because the deals already had FHA firm commitments or firm commitment application pending with HUD, but there is no guarantee that its final guidance will reflect these conditions.  

If a tax review and approval are required, lenders should recognize that there is a significant time factor involved and favorable outcome is not guaranteed.  Moreover, the borrower must agree in writing to payment of all legal fees for the review.

ORCF is continuing to accept and process Section 241(a) mortgage insurance applications, though in each ORCF 241(a) firm commitment, ORCF is now including the following special condition:

HUD’s issuance of this firm commitment in no way ensures that the 241(a) transaction will  comply with the Ginnie Mae requirements for a collateral modification of the existing 232 insured loan that is in a REMIC .  It is the lender’s responsibility to obtain Ginnie Mae review and approval of the transaction before closing the 241(a) loan that is the subject of this firm commitment.

Thus, a lender proceeds on a 241(a) loan at all stages at its own (and its borrower’s own) risk.
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ORCF Creating a Green Lane Queue for 223(f) applications

Due to the increase in volume of 223(f) applications and queue numbers increasing, ORCF is creating a separate green lane queue for 223(f) applications meeting all of the following criteria: 

1) Loan amount is less than $25 million; 

2) Loan metrics pass the ORCF’s internal decision circuit review (if the loan is part of a portfolio submittal, then all loans must pass the decision circuit to be eligible for the green lane); and 

3) Pass ORCF’s initial screening for environmental concerns.

If an application passes all 3 criteria, it will be placed in the 223(f) green lane for expedited processing.  (Note:  a Lender’s Environmental Checklist tool is available on the 223(f) Underwriting webpage (here) that may assist you in prescreening your application for potential environmental concerns.)
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Instructions for Completing Form HUD-2-ORCF Waiver Request

In order to avoid processing delays, waivers should be submitted with the application whenever possible.  It is the lender’s responsibility to request any required waivers.   

Below are instructions for submitting waivers to ORCF. 

1. Word Format:  Please submit the waiver request in word format.  

2. Section 1:  Insert the Lender Contact Person’s Name and Company

3. Section 2:  Include the Project Name, FHA Number, City and State

4. Section 3:  Include the specific reference you wish to waive, not the general concept (e.g. Handbook 4232.1, Production Chapter 3.10, ML 2014-12, H Notice 13-12, etc).  In most cases the waiver will be of a specific handbook reference.  Please do not request a waiver of a notice or other directive that the handbook superseded.

5. Section 4: Provide a detailed justification, and supporting documentation, if needed, as to why this waiver should be granted for this specific project.  Simply stating that the waiver has been previously approved on another project is not sufficient justification for a waiver on your project.  

6. Sections 5, 6, 7, 8 and 9: These sections are for HUD use only.  Please leave them blank. 

7. Professional Liability Insurance (PLI) Waivers:  When submitting Form HUD-2-ORCF for waivers relating to Professional Liability Insurance:

a. Provide all required PLI exhibits in the firm application.

b. Provide (large) loss runs in Excel format, if possible.

c. Provide a six-year loss history in annual summary form (based on the loss incident date) as described in Handbook 4232.1, Production Chapter 14 Appendix 14.1 VII (D).

d. Provide written quotes for HUD compliant insurance to demonstrate the cost burden as outlined in Production Chapter 14 Appendix 14.1, IV (2).

e. If the project was purchased or operated by another operator during the prior six-year period, please observe Appendix 14.1 VII (H); if purchased and an indemnity is provided from the seller/prior operator, please provide evidence of such indemnity. 

f. Lenders are encouraged to submit the PLI waiver request template (here) with the Form HUD-2.

8. Accounts Receivable Financing (AR) Waivers:

a. The waiver request must be supported by a borrowing base analysis and an explanation of the impact of the request on the project.  For example, it is not sufficient to simply say that “X” state is slow with payments.  

b. When requesting an extension of the eligibility period, explain the various receivable components (e.g. private pay, Medicare, Medicaid, etc.).  Please be specific about what payment sources require an extension of the eligibility period.
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Reminder – When Submitting an Application, Please Assure That It is Complete

In order for ORCF to process your application in a more efficient manner, please remember to submit an entire and complete application.  As a reminder, please pay attention to the following: 

· A complete application is required when you submit an application into the queue.  This helps greatly speed up processing and underwriting time.  

· Please remember to use Pay.gov and do not send hard copy checks.  

· Remember to limit documents to 50 MB or less; our system can’t handle documents larger than that.  

· Third-party reports should be included, final and not expired.  
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Interest Rate Reduction Legal Punch list

The Office of General Counsel has drafted a legal punch list to assist HUD field attorneys with their reviews of expedited interest rate reduction transactions (here).  Although the punch list is intended as guidance for the HUD attorney, all parties may use the punch list in preparing the required documents.  ORCF anticipates that the punch list will save time and address noted inconsistencies in drafting the allonge and/or note modification.  
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FROM THE CLOSING CORNER

Communication of Closing Deadlines

In an effort to better communicate and accommodate closing deadlines, ORCF and OGC ask that any hard (known/existing) deadlines that would impact the closing date be communicated to both ORCF and the assigned HUD Attorney.  When submitting the ORCF Closer assignment (to ORCFCloser@hud.gov) and the legal closing package, please include in the email to ORCF and the cover letter to the HUD Attorney, these hard (known/existing) deadlines that would impact the closing date of the project.  This information will assist HUD in workload management.  The closing date will be set by the HUD Attorney after consultation with the ORCF Closer, but HUD will not close a transaction until all program and legal requirements have been fully satisfied.
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Document Links Included In This Blast

1. Section 232 Program Website, Asset Management – R4R Request for Optional Lender Delegated Review and Approval Process 
2. Section 232 Program Website, Asset Management – NCRE Request for Optional Lender Delegated Review and Approval Process
3. Handbook 4232.1, Section III- Asset Management, Chapter 15 - Accounts Receivable Financing
4. Lender's Environmental Checklist
5. Professional Liability Insurance Waiver Request Template
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Past Lean 232 Updates are available online.

Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov.

For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare.

Have your loan servicing colleagues joined our email list? The Email Blasts contain information relevant to them as well. You might suggest they Join here.

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mail list, please go here.

