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Section 232 Accountability Rule, Effective October 9, 2012, Makes Key Program Changes

The Final Rule entitled “Federal Housing Administration (FHA):  Section 232 Healthcare Facility Insurance Program-Strengthening Accountability and Regulatory Revisions Update,” (click here for Final Rule) which was published September 7, 2012, became effective October 9.  The Final Rule covers many facets of the 232 Program, including physical, financial and operational matters, and though its overall effective date was October 9, various provisions of it have initial applicability dates beyond that point.  Here is a summary of some key provisions of the Final Rule, which is attached.  Note that although the preamble portion of the attached Final Rule is lengthier than the regulatory provisions themselves, the preamble language provides useful background and context. 

Operator Financial Statements

This provision requiring operator financial statements (24 CFR 5.801(a)(6) and (d)(4)) is not yet applicable; it will not apply until HUD announces (via Federal Register notice) the manner in which such financial reports are to be submitted.  HUD anticipates that this announcement will be made in 2013.  Even then, this provision will apply only with respect to fiscal years commencing at least sixty days after the announcement.  When the applicability date is ultimately reached, however, this provision will apply both to existing and future 232 projects.

The provision requires operators to submit quarterly/year-to-date operator-certified financial statements to the lender and HUD.  The Rule further states that HUD may direct the operator to submit the financials to a third party in lieu of or in addition to HUD.  Given the substantial relationship between operator financial performance and mortgage risk, obtaining operator financial performance data is extremely important.  The reporting requirement will also help assure that the operator maintains facility-by-facility accounting records.

REAC Physical Inspections
This provision (24 CFR 200.855) is now applicable, and it limits the inspections on skilled nursing facilities.  It provides in part that REAC will no longer routinely perform physical inspections on skilled nursing facilities (though HUD can direct on a case-by-case basis that one be conducted).  In applying this provision, HUD is halting the inspections on facilities categorized in HUD’s database as skilled nursing facilities (SNFs).  This can include skilled nursing facilities that do have some non-skilled nursing units, but are predominantly providing skilled nursing care. 

In implementing this provision as expeditiously as possible, HUD is halting the scheduling of routine inspections on such facilities.  Additionally, HUD has directed the cancellation of:

a) inspections already scheduled to occur between October 9th and November 8th on any such facilities, where the prior REAC inspection resulted in  a score of 80 or above, and 
b) inspections already scheduled to occur on or after November 9th on any such facilities, unless the prior REAC score was below 60.

The provision also gives HUD the authority to determine that other (non-SNF) projects in a particular jurisdiction do not need REAC inspections, if HUD finds that a particular jurisdiction provides adequate inspections with readily available results.  Action, if any, with respect to that authority will be announced at a later date.

Purchase of Goods and Services
This provision (24 CFR 232.1007) is now applicable, and it applies to all existing and future 232 projects.  It simply applies a reasonableness standard to the purchase of goods and services.   Although this matter had not previously been set forth at the rule level, it is not a departure from longstanding HUD expectations or from industry practice.

Working Capital
This provision (24 CFR 232.1013(b)) directs that the operator may not withdraw funds if it fails to timely submit its quarterly/year-to-date financial statement or if that statement shows negative “working capital”, a term to be applied based on Generally Accepted Accounting Principles (GAAP).  The provision applies only to transactions for which a firm commitment is issued on or after April 9, 2013.  

Prompt Notification of Circumstances Placing the Value of the Security at Risk  
This provision (24 CFR 232.1015), is now applicable, and it applies to all existing and future 232 projects.  The provision requires a facility’s operator to very promptly provide HUD and the lender with any notification that has placed the licensure, a provider funding source, and/or the ability to admit new residents at risk, and any response to those notices.

The language of the Final Rule is far-reaching on this notification issue, but the provision also states that HUD may choose to exempt certain information from the requirement based on the severity level.  Toward that end, HUD included in the proposed Operator Regulatory Agreement (published as part of the PRA Document Notice concurrently with the Proposed Rule) the following proposed exemption from this requirement:

Unless otherwise requested by HUD, the reporting requirement of this provision shall not encompass regulators’ communications relating solely to Licensed Nursing Facility surveys wherein all cited violations are less severe than a “g” level, or its equivalent, and, collectively, do not result in an imposition of remedy level greater than CMS Remedy Category 1, or its equivalent (pursuant to CMS State Operations Manual, Chapter 7, as may hereafter be edited or updated, or any successor guidance).  

HUD finds this limitation on the scope of 24 CFR 232.1015 reasonable, and HUD at this point is not expecting to be routinely provided with communications about such matters that do not rise above this level of severity.
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Eligibility of Bridge Loan Financed Indebtedness
Clarification on the Eligibility of Bridge Loan Financed Indebtedness- A bridge loan is one that spans the gap between the termination of a short-term loan and the start of another long term loan.  Bridge loans are permitted as eligible indebtedness in the Section 232/223(f) program as long as the original indebtedness meets eligible debt requirements (please see April 10, 2009 Email Blast) and the bridge was not used to artificially increase the mortgage, circumvent program intent or to facilitate equity cash out.

Please note that when any identity of interest is involved, further requirements or restrictions may apply.  As established in the April 10, 2009 Email Blast and reaffirmed in the March 30, 2012 Email Blast, transactions involving any identity of interest between the Borrower and the Lender of the proposed FHA transaction (“FHA Lender”) are not permitted by Section 232.  Similarly reaffirmed on March 30, 2012, when either the lender of the original indebtedness (“original lender”) or the lender of the bridge loan (“bridge lender”) on said indebtedness has any identity of interest with the Borrower, the debt must season five years before it can be refinanced under Section 232/223(f).  When there is any identity of interest between the FHA Lender and the Bridge Lender, the original indebtedness must meet eligible debt requirements and any identity of interest must be disclosed so that it may be carefully analyzed by HUD.  Such identities of interest can raise concerns about the objectivity of the lender in its analysis of value.

Back to top
Changes to the “Other Queue”
ORCF has received numerous inquiries on status of applications in the “Other Queue”; we want to point out the current changes with processing in the “Other Queue”.  For a period of 60 days, some ORCF Underwriters were pulled from reviewing applications to review industry comments on the new forms being developed by ORCF for publication.  Now that the forms review process is completed, we are assigning five ORCF Underwriters and five ORCF appraisers to concentrate on reviewing the applications in the “Other Queue.”  By allocating these resources to the “Other Queue,” ORCF will be able to reduce the queue time for these applications.
One other change involves Diane Rosinski ‘s retirement on September 30, 2012.  As Diane was very instrumental in the development of the underwriting process for the “Other Queue” she will be missed! We wish her many years of HAPPY Retirement!
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New Construction Processing – Applications with Major Deficiencies
We are continuing to screen applications in the other queue per the Email Blast dated May 31, 2012.

If the prescreening identifies any major deficiencies, ORCF will contact the lender to advise them of those deficiencies.  The firm application will then be placed on long-term hold until the lender has provided sufficient evidence or explanation to resolve the major deficiencies.  Firm Applications that are received on or after November 1, 2012 that are placed on long-term hold due to major deficiencies will be returned to the back of the queue based on the date the lender provides an acceptable response to ORCF.  By managing firm applications for new construction projects in this order, ORCF can provide the fastest processing to lenders with complete applications.

Major deficiencies include, but are not limited to:

· Incorrect program templates used (i.e. used initial submission documents for a single stage application)

· Expired Third Party Reports

· Environmental Issues are not addressed

· Impact of proposed state reduction in Medicaid is not addressed

· Insufficient experience of the Borrower

· Unclear or insufficient financial position of the Borrower/Principals

· Insufficient equity

· Incorrect or inconsistent calculations throughout the application

· 2530s/APPS not completed or completed incorrectly

· Missing exhibits
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Lender Performance Measures (Underwriting)
ORCF is collecting data based on our Underwriter Reviews of applications submitted by Lenders.  Applications are evaluated based on six general criteria: Mathematical Calculations; Quality Control; Responsiveness; Due Diligence; Programmatic/Legal Issues; 3rd Party Reports and Assessments. Any significant problems in these areas that lead to delay in underwriting review are noted by the ORCF underwriter.  Data is collected for every application sorted by lender and will be shared with individual lenders on a quarterly basis.  While we coordinate with our Lender Approval and Monitoring Division, please confirm with Mary Walsh who the lead underwriting contact you wish to receive the quarterly data report.  Please email Mary at: Mary.V.Walsh@hud.gov.  Mary also can be reached at 817.978.5807 for any questions.
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Upcoming Team TSI/HUD Training Webinar

As mentioned in the January 25, 2011 Email Blast, HUD has contracted with Team TSI to provide a web site which contains all the survey reports for HUD’s 232 existing nursing home portfolio (Disclaimer: Team TSI is one of many companies in the industry that provide this type of information for a fee. The reference to this company should not be interpreted as an endorsement by HUD to the expertise of the company or quality of the product provided).  This information is crucial in understanding the quality of care provided to the residents.  This service is FREE for all lenders to access their existing FHA insured portfolio.  Team TSI/HUD will be providing a training webinar on use of the Team TSI Corporation web portal on Friday, November 9, 2012, from 1:00pm-2:00pm CST and Friday, December 14, 2012, from 1:00pm – 2:00pm CST.  To register for a session, click on a date below:

Fri, Nov 9, 2012 1:00 PM - 2:00 PM CST
Fri, Dec 14, 2012 1:00 PM - 2:00 PM CST
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FROM THE CLOSING CORNER 

Early Commencement Shortfall Process

Lenders have reminded us that for ORCF approved Early Commencement construction transactions the HUD-92264HCF Section H may over-estimate certain line items since it is based on the estimated replacement cost.  To address this issue, ORCF is offering Lenders the option to request amendments to firm commitments which more accurately reflect estimated costs in the determination of the maximum mortgage amount (Criteria 12 of the HUD-92264A).  The firm commitment amendment request letter should include:

1.  Information on the estimated and actual cost in connection with the subject loan for new construction, rehabilitation, or addition, after excluding any kickbacks, rebates, adjustments made for items including but not limited to taxes, interest, insurance, MIP, or other expenses identified.  This information shall be submitted and certified by an authorized representative of the mortgagor entity.  A sample certification for your reference is located on ORCF’s website under Sample Closing Documents (Direct link here).
2.  A revised HUD-92264A reflecting a reduction in the Replacement Cost in Criteria 12 by the amount of the Early Commencement Savings.

Additional Discussion of Early Commencement Shortfall Concept

The most common and most significant savings in cost in early commencement transactions would be in the interest line item.  The borrower will not be paying (HUD insured) interest payments during the early commencement period.  To determine the revised interest amount the lender should estimate the remaining interest payments for the number of months (plus two months) that will remain in the construction schedule at the time of Initial Closing, and attach that calculation (and any explanation) to the Shortfall Certification.

There will in many cases be a savings in Mortgage Insurance Premium as well.  Please note that the most accurate estimate of the Mortgage Insurance Premium would be based on a per diem calculation (based on the remaining construction period plus two months).

Savings in other line items should be reviewed by the lender and included in the certification as appropriate.

Do not revise the HUD-92264HCF and do not attach it to the amendment request.  The HUD-92264HCF attached to the Firm Commitment reflected the estimated replacement cost at the time of Firm Commitment and remains the approved cost estimate for appraisal purposes.

The Lender’s Advance Register should reflect the Early Commencement Cost from the Shortfall Certification as the opening balance for each affected line item.

Questions should be addressed to your ORCF Closing Coordinator.

Back to top
New Construction Final Closing Legal Checklist and Punchlist

To clarify and correct, the New Construction Final Closing Legal Checklist and New Construction Final Closing Legal Punchlist that were published in the 6/27/12 Email Blast are to be “For closing packages submitted on or after 8/1/12,” not “For applications submitted on or after 8/1/12.”   The checklist and punchlist for new construction final closings (and 241a’s) were intended to be effective immediately on all final closing packages submitted on or after 8/1/12.  This clarification/correction is effective immediately. 
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REMINDERS
Application Submission Reminders

Identify Common Ownership and Portfolios at Application Submission

As stated and defined in the November 18, 2011 Email Blast, and May 31st Email Blast if 2 (or more) projects have any degree of common ownership, indicate that on the Certification for Electronic Submittal and/or preferably let Rasheedah Dix know when you submit your FHA # request.  Remember, this is part of an 18 month period; you may have to look at what already closed or what you will submit in the future.  

We need lenders' help to identify the common ownership as early as possible, preferably when you get the FHA number but also when you submit an application.  Common ownership is usually on the Principal of Mortgagor Consolidated Certification, but please ensure that it is also reflected on the Certification for Submission of Electronic Firm Application. This is not the determination of master lease or portfolio review requirements.  This is simply for the purpose of proper naming and tracking of the projects.  

Early identification of common ownership allows us to assign one underwriter and attorney to all of the applications. This simplifies and speeds up the application processing for everyone.  The underwriter will inform you if your group will require a master lease under current criteria.
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Naming Convention in Submission of Electronic Applications

As has been mentioned in the past, when submitting an electronic application, please use only letters, numbers and underscores when making the electronic names of the documents.  Please do not use special characters or punctuations.  Please only use letters, numbers and underscores.  
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Closing Reminders

After Closing – The Transaccess Process
As mentioned in the November 18, 2011 Email Blast, ORCF introduced a new method to obtain critical documents for each project following closing – The Transaccess Process.  These critical documents are essential for the Account Executives to service the new loans.  We thank all of those Lenders/Lenders’ Counsel that have been diligently providing Compact Discs and Zip files with these documents.  

This is a friendly reminder that, while this still has not become a standard operating procedure for all Lenders/ Lenders Counsel, we strongly encourage all to provide these documents in a timely manner – within 30 days of the closing of the project.  The Lender/Lender counsel must provide an electronic version of all recorded documents to the Closer, in addition to the hard copies already submitted to Headquarters.  The ORCF Closer will provide the Lender/Lender Counsel with a “Transaccess Scanning Sheet” (located here), with the respective documents checked, with the electronic version of the file.  We strongly encourage you to use CDs to accommodate the number/size of documents required to be sent simultaneously.  

ORCF appreciates your continued support in this endeavor to provide timely documents for our Account Executives.  
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223f/223(a)(7) Closings
· EXTENSION REQUESTS:  The Firm Commitment may be extended for a 60-day period for 223(f) or a 90-day period for 223(a)(7) provided that processing and underwriting conclusions are current at the time of any extension.  The lender’s request to amend the Firm Commitment to extend it for 60/90 days must include the reason for the delay and justify how the delay can be solved during the extension.  Amendments that extend the time of the Firm Commitment must also include the following MAP Guide 11.2(G) statement that there has been no material change in the project or the underwriting of the project:  “The requested delay is not likely to change significantly the underwriting data on which the commitment was based or to undermine the feasibility of the project due to a change in the market, inflation, or other factors affecting cost.”   Note: The FIRST request to extend may be approved by the Closer.  The subsequent request must go to the Underwriter and project WLM for approval; please cc the closer when you submit this request.  

· INTEREST RATE PREMIUM AND CLOSING STATEMENTS:  Please remember that the full amount of the interest rate premium and sources of any cash to Borrower are required to be shown on closing statements.

· NEW FORMS:  The proposed revised documents have not gone into effect and should not be used.
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New Construction Final Closing Timeframes
Please keep in mind the following key time-periods when planning for Final Closing of your New Construction project:
	TIMEFRAME
	ACTION REQUIRED

	Construction Complete Date
	Construction Completion
The Final Trip Date (date of inspection) is considered the Construction Completion Date.

	Up to 60 days from date of Construction Completion/Final Trip Report
	Cost Cut-Off:
The Mortgagor has up to 60 days from the date of the Final Trip Report/Construction Completion to determine the Cost Cut-off Date for development soft costs.

	Up to 60 days from Cost Cut-Off Date
	Cost Certification Package: 
Lender to submit the Cost Certification Package (see required documents for package in Email Update of 2/2/12, and supplemental information in 11/18/11, 1/6/12, and 5/31/12)

**If Lender is not able to meet this deadline, an extension request will need to be sent to the Closing Coordinator.

	Up to 30 days from receipt of Cost Certification Package
	ORCF Review of Cost Certification Package:
Maximum Insurable Mortgage Letter will be issued once Cost Certification Package is approved.

	Up to 30 days from issuance of Maximum Insurable Mortgage Letter

	Final Closing Package:
Lender to submit the Final Closing Package (see required documents for package in Email Update of 6/27/12)

**If Lender is not able to meet this deadline, an extension request will need to be sent to Closing Coordinator.

	Up to 30 days from receipt of Final Closing Package
	ORCF/OGC Review of Final Closing Package and Final Closing Date Set:

	Incomplete packages or delays in submission of required documents will cause delays in reaching Final Closing.  

ORCF will be looking to Lenders to share these critical timeframes to all parties involved in a New Construction Final Closing.
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DID YOU KNOW?

ORCF’s Frequently Asked Questions (FAQ) Have Been Updated

The most recent update to ORCF’s FAQs was on October 17, 2012.  ORCF’s FAQs are a valuable reference resource when looking for quick answers.  The updated FAQs can be found here.  
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FY 2012 LEAN Closings are Now Posted on HUD.gov

FY 2012 LEAN closings are now posted on HUD.gov and can be found here.  All LEAN closings (FY 2010 – FY 2012) can be found here.  Please check these pages in the future for LEAN closing updates.
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Document Links Included in this Blast
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Need to Reference Previous Lean 232 Updates?  Previous E-Newsletters (Email Updates) can be found at: http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters
Have questions about the Lean 232 Program?  Please send them to the Lean Thinking mailbox at LeanThinking@hud.gov 

Have your loan servicing colleagues joined our email list?  The Email Blasts contain information relevant to them as well.  You might suggest they sign up online. 

For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare
