HUD’s LEAN 232 Program
Office of Residential Care Facilities (ORCF)
Update as of February 2, 2012
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Updated Frequently Asked Questions (FAQs)

ORCF has posted an updated version of FAQs on our website, as of February 1, 2012, and intends to keep the FAQs updated periodically.  The latest updates are much more extensive than the previous FAQs, and the document is searchable.  The document is in an Excel workbook and the tabs are sorted by categories that will correspond to the forthcoming Section 232 Production Handbook.  The intent is for this document to be an immediate resource for questions you may have, and although our Lean Thinking email is still very much available for your questions about the program, we do encourage everyone to begin using this FAQ document as a resource of first resort.  

Revised Document Submission Protocol

ORCF has made some changes to improve our processes and reduce the amount of time to underwrite applications.  We have also increased the amount of time the lender has to submit legal documents to the OGC Reviewer, from 5 working days to 7 working days. 

 

Below are two sample e-mails that will be used to request legal documents from the lender.  One e-mail is solely for those properties that entered the queue on or prior to January 18, 2012 and the other e-mail is for those properties that entered the queue after January 18, 2012 and for projects that entered the queue prior to January 18, 2012 with completed prep work.
All properties entering the queue on or prior to January 18, 2012 will receive a HUD e-mail requesting that revised organization charts and updated exhibits (examples include Lender Narrative, Facility License, Professional Liability Insurance Accord, etc.) be submitted electronically, to the requestor, within 7 business days.  (Please see e-mail below.)

SAMPLE HUD EMAIL FOR PROJECTS THAT ENTERED QUEUE BEFORE 1/18/12

This is in response to your email where you indicated that the subject project is ready for Queue Prep Work.

 

Please send the following documents, as applicable, to me electronically (via email or electronic storage medium) so that they are received within the next 7 business days:

A. If any of the principals have changed, please provide revised organization charts and update any other relevant exhibits. 

B. Please review your application and revise/collect any exhibits that have expired or changed while the project was in the queue.  (Examples include:  Lender Narrative, Facility License, Professional Liability Insurance Accord, etc.)

C. Please verify that the numbers in the Lender Narrative (Executive Summary and Contents) tie into the firm commitment and attachments (Examples are:  mortgage amount, repairs, initial and annual deposit to the reserve for replacement account, interest rate, loan term, number and type of beds, and net operating income). 

 

When HUD counsel is assigned, ORCF will notify the lender of the assignment and request that the lender send one complete hard copy set of the following documents, tabbed and in the following order, to the assigned HUD counsel within 7 business days.  Please note, the exhibit numbers listed below correspond to the revised Firm Application Checklists that will soon be posted to HUD.GOV – if there is no Exhibit number listed, the document is currently not on the Firm Application Checklist. 

Please forward this email to lender counsel.

Revised Document Submission Protocol:
 
Section 223(f): 

1. Title (Exhibit 8-3)

2. Licenses (Exhibit 8-2)

3. Documents related to Operating Lease (if applicable) (Exhibit 5-11)

A. Operator's Estoppel Certificate (with Operating Lease and HUD Addendum a attached) 

B. Memorandum of Lease 
C. SNDA (if applicable for non-related owner and operator)
4. Survey (Exhibit 8-4) (full size)

5. Organizational Docs of Mortgagor (Exhibits 3-1 & 3-2 only)

6. Organizational Docs for each entity in Mortgagor’s signature block (if applicable) (Exhibits 4-1 & 4-2)

7. Organizational Documents of Operator/ Lessee (if applicable) (Exhibits 5-1 & 5-2 only)

8. Organizational Docs for each entity in Operator’s signature block (if applicable) (Exhibits 6-1 & 6-2)

9. Master Tenant Organizational Documents (if applicable)

10. Accounts Receivable Documents (if applicable) (Section 12)

A. Cash Flow Chart

B. AR Loan Agreement and Amendments

C. AR Loan Note

D. Security Agreement with AR Lender
E. Intercreditor Agreement

F. Rider to Intercreditor Agreement  

G. Lessee Security Agreement with FHA Lender

H. UCC-1 Filings and UCC Searches

I. Guarantees (if applicable)

J. AR Lender Lock-Box Agreement or equivalent control agreement

K. Accounts Receivable Financing Certifications (format posted to HUD.GOV)

11. Ground Lease (if applicable) (Exhibit 8-9)

12. Secondary Financing Documents (Exhibit 11-1)

13. Management Agreement  (if applicable) (Exhibit 7-4)

14. Master Lease Documents (if applicable) (Exhibit 5-12)

A. Master Lease (with HUD Addendum when available)  

B. HUD Master Lease SNDA or Subordination Agreement (if related owner and operator) 

C. Cross Default Guarantee of Sub-Tenants

D. Sublease

15. Organizational Docs of Management Agent (if applicable) (Exhibits 7-1 & 7-2)

16. Commercial Leases (if applicable) (Exhibit 8-8)

17. Underwriting Narrative (Exhibit 1-2)

18. Contact List (Exhibit 1-8)

To expedite this process, please ensure the following: 
 

(   Sticky notes are placed on the page of the organizational documents with the HUD provisions, so HUD counsel can quickly flip to that page, and note that the item appears complete.

 

(   Title exceptions are clearly numbered (with a marker, if necessary). Exception documents should be marked with the same number at the top.  This will allow HUD counsel to quickly glance at the pro forma and exception documents in order to determine that all exception documents have been submitted.

 

(   Where a HUD sample form is available, the submitted documents shall be redlined against the HUD sample form, and the lender/lender’s counsel must also submit a clean copy of the document.  Any changes to the sample documents, other than the names of parties or state law requirements, must be documented in a memo, and submitted to ORCF as a waiver request.

 

(   The submission includes a HUD legal punchlist completed by lender/lender’s counsel indicating which documents have been submitted, and which review items have been addressed.  Highlight in yellow items that have been omitted and provide a justification and/or waiver request, as appropriate.  Any documents not submitted or HUD language omitted must be explained with a facially compelling justification for the omission in the lender narrative and in the completed legal punchlist.  For instance, if there is no operating lease submitted, the lender narrative and punchlist must explain that the project does not include an operating lease.  Another example: the lender narrative may state that the HUD operating lease addendum should not be used because of certain specified, unique circumstances, and the lender should request a waiver of this item.

 

· The certification in the HUD legal punchlist is signed by the lender or lender’s counsel.  

All properties entering the queue on or after January 18, 2012, and those projects that entered the queue prior to January 18, 2012 with completed prep work, will receive a HUD e-mail requesting one complete hard copy of the Firm Application be sent to OGC within 7 business days.

SAMPLE HUD EMAIL FOR PROJECTS THAT ENTERED THE QUEUE AFTER JANUARY 18, 2012 AND FOR PROJECTS THAT ENTERED THE QUEUE PRIOR TO JANUARY 18, 2012 WITH COMPLETED PREP WORK

 
Please send one complete hard copy set of the following documents, tabbed and in the following order, to the assigned HUD counsel within 7 business days.  Please note, the exhibit numbers listed below correspond to the revised Firm Application Checklists that will soon be posted to HUD.GOV – if there is no Exhibit number listed, the document is currently not on the Firm Application Checklist. The assigned HUD counsel is:

 

                   [Name of Assigned HUD Counsel]

                   [Title, e.g., Associate Regional Counsel]

                   Dept. of Housing and Urban Dev.

                   [Street Address]

[City, State Zip Code]

                   [HUD Counsel’s Phone Number]

Please forward this email to lender counsel immediately.

Revised Document Submission Protocol:
 
Section 223(f): 

1. Title (Exhibit 8-3)

2. Licenses (Exhibit 8-2)

3. Documents related to Operating Lease (if applicable) (Exhibit 5-11)

A. Operator's Estoppel Certificate (with Operating Lease and HUD Addendum a attached) 

B. Memorandum of Lease 
C. SNDA (if applicable for non-related owner and operator)
4. Survey (Exhibit 8-4) (full size)

5. Organizational Docs of Mortgagor (Exhibits 3-1 & 3-2 only)

6. Organizational Docs for each entity in Mortgagor’s signature block (if applicable) (Exhibits 4-1 & 4-2)

7. Organizational Documents of Operator/ Lessee (if applicable) (Exhibits 5-1 & 5-2 only)

8. Organizational Docs for each entity in Operator’s signature block (if applicable) (Exhibits 6-1 & 6-2)

9. Master Tenant Organizational Documents (if applicable)

10. Accounts Receivable Documents (if applicable) (Section 12)

A. Cash Flow Chart

B. AR Loan Agreement and Amendments

C. AR Loan Note

D. Security Agreement with AR Lender
E. Intercreditor Agreement

F. Rider to Intercreditor Agreement  

G. Lessee Security Agreement with FHA Lender

H. UCC-1 Filings and UCC Searches

I. Guarantees (if applicable)

J. AR Lender Lock-Box Agreement or equivalent control agreement

K. Accounts Receivable Financing Certifications (format posted to HUD.GOV)

11. Ground Lease (if applicable) (Exhibit 8-9)

12. Secondary Financing Documents (Exhibit 11-1)

13. Management Agreement  (if applicable) (Exhibit 7-4)

14. Master Lease Documents (if applicable) (Exhibit 5-12)

A. Master Lease (with HUD Addendum when available)  

B. HUD Master Lease SNDA or Subordination Agreement (if related owner and operator) 

C. Cross Default Guarantee of Sub-Tenants

D. Sublease

15. Organizational Docs of Management Agent (if applicable) (Exhibits 7-1 & 7-2)

16. Commercial Leases (if applicable) (Exhibit 8-8)

17. Underwriting Narrative (Exhibit 1-2)

18. Contact List (Exhibit 1-8)

To expedite this process, please ensure the following: 
 

(   Sticky notes are placed on the page of the organizational documents with the HUD provisions, so HUD counsel can quickly flip to that page, and note that the item appears complete.

 

(   Title exceptions are clearly numbered (with a marker, if necessary). Exception documents should be marked with the same number at the top.  This will allow HUD counsel to quickly glance at the pro forma and exception documents in order to determine that all exception documents have been submitted.

 

(   Where a HUD sample form is available, the submitted documents shall be redlined against the HUD sample form, and the lender/lender’s counsel must also submit a clean copy of the document.  Any changes to the sample documents, other than the names of parties or state law requirements, must be documented in a memo, and submitted to ORCF as a waiver request.

 

(   The submission includes a HUD legal punchlist completed by lender/lender’s counsel indicating which documents have been submitted, and which review items have been addressed. Highlight in yellow items that have been omitted and provide a justification and/or waiver request, as appropriate.  Any documents not submitted or HUD language omitted must be explained with a facially compelling justification for the omission in the lender narrative and in the completed legal punchlist.  For instance, if there is no operating lease submitted, the lender narrative and punchlist must explain that the project does not include an operating lease.  Another example: the lender narrative may state that the HUD operating lease addendum should not be used because of certain specified, unique circumstances, and the lender should request a waiver of this item.

 

· The certification in the HUD legal punchlist is signed by the lender or lender’s counsel.  

CORRECTIONS TO 223(a)(7) AND 223(f) LEGAL PUNCH LISTS

Effective immediately please use the legal punch lists (attached) dated February 3, 2012 for all (a)(7) and (f) transactions.  The revised punch lists correct permitted language on indemnification provisions in the Mortgagor’s organizational documents which was inadvertently omitted.  

Revision to procedure on construction starts prior to commitment

The January 6, 2012 Email Blast stated that HUD will no longer authorize construction starts prior to commitment on new construction, substantial rehabilitation, and 241(a) projects after a certain date.   We are hereby revising this language to allow lenders to continue to request construction starts prior to commitment on 241(a)’s.  
Reminder: Use Current Document Versions

ORCF has noticed that application submissions do not always contain the most recent versions of documents.  We encourage you to reference the OHP website before submitting each application, to ensure that the documents you are using are the most current, and have version dates matching what is posted.  

An example of a commonly incorrect version of a document submitted is the 223(a)(7) Firm Commitment.  The most current version online is dated June 26, 2009; however many submissions contain the February 2, 2009 version.  Again, please be sure to verify that each document is current.

NON-PROFIT ENTITIES May Use CONSULTANTS for New Construction AND Substantial Rehabilitation Projects
Lenders must review the consultant contract as a part of their due diligence and must include a detailed discussion of the consultant and the contract in the lender narrative.    The consultant contract should be included as a part of the application (in Exhibit 3-3).

The lender should demonstrate that:

(1)  The consultant has relevant experience which includes knowledge of HUD’s Section 232 program.

(2)  The consultant fee is based on reasonable and necessary costs, which means that the number of hours and the hourly rate for each function should be identified.   The burden is on the lender to demonstrate that the hourly rate is reasonable.

(3)  None of the consultant's functions duplicate tasks that should be carried out by the lender, lender's counsel, borrower's counsel, architect (design or supervision), general contractor, clerk of the works, surveyor, management agent, marketing vendor or other participants in the development, construction or operations of the facility.

If the borrower has already signed an unacceptable or partially unacceptable agreement without prior HUD approval, then the borrower will need to pay for excess items with other sources of funds.

The estimated consultant fee on construction projects should be shown on line H-35 of the Form HUD-92264.  If a consultant is used, the estimate for organization costs should be lowered accordingly.  If a Developer’s Fee is being included in Line H-27, no separate Consultant Fee should be shown.   

FROM THE CLOSING CORNER

Office of General Counsel (OGC) now working with Closing Contractor under the LEAN 232 Program
 
The Department procured the law firm Savage & Associates Law Group P.C. (“Savage & Associates”) to provide assistance with FHA closings.  Savage & Associates is a small, woman owned corporate law firm based in Philadelphia, Pennsylvania, with an office in Washington D.C.  Savage & Associates will utilize a team of experienced closing attorneys and client advisors to assist the Department with closing FHA-insured Healthcare and Multifamily mortgage transactions involving the acquisition or refinancing of an existing project that does not require substantial rehabilitation in any state.  These transactions include, and are limited to, closings under Sections 207/223(f), 207/223(a)(7), 213/223(a)(7), 220/223(a)(7), 221(d)(3)&(4)/223(a)(7), 231/223(a)(7) and 232/223(a)(7).  The closing contractor will be completing both Part I Reviews for Underwriting as well as the Closing Review.  Please note that Savage & Associates will not assist with the refinancing of healthcare facilities when accounts receivable financing and or a master lease is involved.

 

To assist the closing contractor, there are eight attorneys designated as Government Technical Monitors (GTMs): Chali Roche-Garcia, Koren McKenzie-John, Jud McNatt, Joshua Mason, John Munday, Jessica Lee, Edward Ferguson, and Brenda Joseph-Chambers.  These GTMs will have primary responsibility for specific regions and serve as the primary conduit between the contractor, OGC and Housing for any substantive closing issues that arise.  

 

There should be no difference in how closings are conducted under the LEAN 232 program, except that more people may be copied on correspondence as all documents will be copied to Ed Ferguson and Brenda Joseph-Chambers and the Regional GTM that is assigned to the project (one of the GTMs listed above).   We will keep you posted as this new process is implemented.  Should you have any questions regarding a specific closing, please contact the assigned OHP Closing Coordinator directly.

 
 

Clarification for Cost Certification on 241a Loans

Please note:  According to the Lender Narrative Cost Certification  Supplement (LNCCS) published in the January 6, 2012 email blast, it states that LNCCS is not required for 241 a loans.  The LNCCS is correct. Completion of the LNCCS is not required for 241a loans unless there is a mortgage increase.
 

An updated LNCCS is attached for your reference.  Please use this document, effective immediately, when submitting Cost Certifications.

223(a)(7) Legal Punchlist 0212
223f Legal Punchlist 0212
LEAN Lender Narrative Cost Certification Supplement 8 2011
[image: image2.png]



Need to Reference Previous LEAN 232 Updates?
Previous E-Newsletters (Email Updates) can be found at:
http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters
Have questions about the LEAN 232 Program?  Please send them to the LEAN Thinking mailbox at LeanThinking@hud.gov 

Interested in getting updates on the LEAN  232 Program?
Join our email list by sending your contact information to:
Mike.M.Lawassani@hud.gov.  

Have your loan servicing colleagues joined our email list?  The email blasts contain information relevant to them as well.  You might suggest they sign up, by contacting Mike.M.Lawassani@hud.gov
For more information on the LEAN 232 Program, check out:

http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities
Or check out:

http://www.hud.gov/healthcare
