HUD’s LEAN 232 Program
Office of Insured Health Care Facilities (OIHCF)
 

Update as of April 10th, 2009
 

 

 

As a Stakeholder in HUD’s LEAN 232 Program, we are committed to providing you with the best, most up to date information on the status of the Lean Program. As of April 10th, 2009, we would like to share with you the following:
   Non-Critical Repair Escrow Releases:
 

We have revised the protocol document for non-critical repair escrow releases on Section 223(f)’s.  The revised document, which is posted under “Original Section 232/223f Documents” and “Revised Section 232/223f Documents”, calls for the non-critical repair escrow release requests to be submitted to the OIHCF Account Executive – as we do not currently have a Construction Manager in OIHCF.  Please contact one of the Workload Managers if there is a question on who the OICHF Account Executive is for your specific project. 
 

 

   Approved Underwriters for LEAN:
 

As previously discussed, if an underwriter (MAP-Approved for Section 232) did not attend the required LEAN training in Seattle for the particular type of loan they are underwriting, they must underwrite two projects under the review of a LEAN-approved underwriter prior to being considered approved to underwrite LEAN loans.   If you are an underwriter who is requesting approval to underwrite LEAN projects in this manner, please request such approval from Amee Welch (Amee.Welch@HUD.GOV) in Seattle.  In the email request, include the two project names, FHA project numbers, and the name of the approved LEAN underwriter who reviewed your work.  The LEAN underwriter designee must demonstrate proficiency in meeting LEAN standards to be certified after reviewing the two submissions. 
 

 

   Deposit Control Agreement on LEAN 232 Closings:
 

Because of changes made to Article 9 of the Uniform Commercial Code in 2001, the Deposit Control Agreement is necessary in order for the FHA Lender to perfect its  security interest in project funds that reside in a depository bank (other than with the FHA Lender).   Therefore, on all Section 232 LEAN closings, HUD will request a Deposit Control Agreement (DCA).  There are sample Deposit Control Agreements posted on FHA.GOV under “Accounts Receivable Financing Documents” and “Sample Closing Documents.”  Please note, there is a separate sample agreement for projects with and without accounts receivable financing.  These are only samples.  You may submit the form DCA that is used by the depository bank to the HUD Closing Attorney for review.  If you have questions on this issue, please work with the assigned HUD Closing Attorney. 
 

 

   Clarification (see RED font) on Definition of Eligible Debt on a Refinance:

The revised 232/223f Lender Narrative Template will include the following language, as well as a matrix, to clarify the definition of eligible debt under the LEAN 232 program:

 

A.  Two* Year Rule:
Project debt that is less than 24 months old will need to be investigated and must meet the definition of “Eligible Debt” below  (See Section C B) if it is to be used in the calculation of the cost to refinance.   No investigation is needed on project debt that is at least 24 months old prior to using it in the calculation of the cost to refinance, provided the identity of interest described in the next sentence is not present. provided neither of the two scenarios described in the “Five Year Rule” below are present.  Note: in the case of refinancing a bridge loan, as long as there is not an identity of interest between the Mortgagor/Borrower and the underwriting HUD lender and/or its affiliated bridge lender, the refinance transaction may be treated under the Two-Year Rule.  If this identity of interest is present, the debt must be seasoned for at least five years if it doesn’t meet the definition of “Eligible Debt” below.
 

B.  Five Year Rule:
Project debt that is less than five-years old AND is owed to either :
1.   the underwriting HUD lender; or, 
2.   any entity related to the HUD lender, no matter how slight the identity-of-interest,
will need to be qualified as “Eligible Debt”, meeting the definition below (See Section C).  In this case, only the “eligible” portion of the outstanding balance qualifies and can be used in the calculation of the cost to refinance.
 

C B.  Definition of Eligible Debt:  Project debt (including bridge loans) that meets any of the below definitions, may be included in the cost to refinance – there is no seasoning required.
 

1.       Outstanding mortgage(s) incurred in connection with the construction or purchase of the project, or with capital improvements made to the property as confirmed by the current mortgagee – provided it can be demonstrated that there was no cash out to the mortgagor of the proposed FHA Insured loan or its principals.  However, if the debt was incurred as a result of an identity of interest ** purchase, the debt is not considered eligible debt and must meet the seasoning requirements described herein.  Furthermore, if the debt was incurred as a result of buying out a partner, the debt is not considered eligible debt and must meet the seasoning requirements above. 
 

2.       Other recorded indebtedness such as mechanic's liens and tax liens provided they did not result from personal obligations of the mortgagor. 
 

3.       Unrecorded debt directly connected with the project supported by documentation from the mortgagor. If the indebtedness is not recorded, the mortgagor must provide the Lender with documentation that substantially verifies that the obligation is directly connected to the project. Examples include: 
 

a. Indebtedness incurred in making needed improvements and betterments to the property. 
 

b. Indebtedness incurred or advances made to cover operating deficits.
 

4.   Other eligible costs associated with paying off the eligible debt. Examples are: 
 

a. Reasonable delinquent and accrued interest,
 

b. Reasonable prepayment penalties on the mortgage,
 

c. Recording, release, and re-conveyance fees,
 

d. Documentation or processing fees,
 

*  The debt seasoning requirement under MAP was one year, and the two year requirement has been phased in by OIHCF. The one year requirement applies only to debt that has been funded or put into place prior to September 1, 2008 and was subject to a signed engagement letter with the LEAN lender on or prior to that date. Beginning April 1, 2009, all projects must meet the two year requirement unless the project has a signed engagement letter prior to September 1, 2008. OIHCF provided a seven month phase in period for the two year rule, because a number of projects with interim financing were subject to a pre-existing engagement letter with a LEAN/MAP approved Lender. 
 

**  An identity of interest purchase is defined as one in which there is any identity of interest, however slight, between the seller and the purchaser that survives the sale transaction. An owner operator that continues to operate the facility after the sale constitutes an identity of interest.
 

 

   Independent Living Units in a Section 232 Project:
 

      It has been longstanding policy that HUD will allow up to 25% of the units in a Section 232 facility to be Independent Living Units.  This policy remains unchanged under LEAN.  However, please note the following:
 

  The facility must offer services to all residents in the project comparable to those found in a skilled nursing facility, assisted living facility, board and care, or intermediate care facility.
 

   The Independent Living Units do not need to be licensed – they may be licensed or un-licensed so long as all of the other units in the facility are licensed.
 

  Under LEAN, we are continuing with the longstanding policy that if the project combines Nursing Home/Intermediate Care or Board and Care units with Independent Living units, that a 12 month debt service reserve is required – see MAP Guide, Section 3.9. A. 3. b. (2).  Note, this requirement does not apply to projects that combine Assisted Living units with Independent Living units.
 

  Waivers to exceed the 25% limit will be considered on a case by case basis for good cause.  Please note that OIHCF to date has not provided a waiver if the percentage of Independent Living units exceeds 30% of the total project units. 
 

  If you have a proposal that contains a percentage of Independent Living units that is above the percentage found acceptable to HUD, you may wish to pursue the possibility of insuring the project under two mortgages.  We have insured loans on projects where a portion of the project was insured under Section 232 and another portion was insured under Section 221(d)(4) or Section 231.  If you wish to pursue such a project, please contact HUD as OIHCF will need to coordinate with Multifamily staff in the processing of the project – the Section 232 loan would be processed under LEAN and the Section 221(d)(4) or Section 231 loan would be processed by the Multifamily Hub.    
 

  

    LEAN 232 Pipeline as of April 10th, 2009
	Section 232 Activity
	Week ending 4/10/09
	Cumulative to date in FY09
	

	Market Acceptance Letters
	 
	 
	

	     New Construction
	 
	7
	

	 
	 
	 
	

	Applications received
	 
	 
	

	     Refinancing 223(f)
	3
	65
	

	     New Construction
	 
	11
	

	     Other (a)7
	 
	2
	

	     TOTAL
	3
	78
	

	 
	 
	 
	

	Commitments issued
	 
	 
	

	     Refinancing 223(f)
	2
	35
	

	     New Construction
	 
	1
	

	     Other (a)7
	1
	2
	

	     TOTAL
	3
	38
	

	 
	 
	 
	

	Closings
	 
	 
	

	     Refinancing 223(f)
	2
	20
	

	     New Construction
	 
	1
	

	     Other (a)7
	0
	1
	

	     TOTAL
	2
	22
	

	 
	 
	 
	

	Applications currently under review
	35
	


      Need to Reference Previous LEAN 232 Updates?
Previous E-Newsletters (Email Updates) can be found at:
 

http://portal.hud.gov/portal/page?_pageid=73,7716182&_dad=portal&_schema=PORTAL
 

 

    LEAN Thinking Mailbox - LeanThinking@hud.gov
We continue to be inundated with questions and are working through these questions as quickly as we can – many of these involve policy issues, which require substantial discussion.  We appreciate your patience.
 

 

    Interested in getting updates on the LEAN 232 Program?
Join our email list by sending your contact information to  Kristine.Martin@hud.gov
 

 

For more information on the LEAN 232 Program, check out our FHA.GOV website at:
 

http://portal.hud.gov/portal/page?_pageid=73,3915250&_dad=portal&_schema=PORTAL
