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Office of Healthcare Programs (OHP)
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Chicago Section 232 Underwriter Training/Kaizen:
Registration for the Section 232 lender underwriter training in Chicago that is being co-sponsored by the Eastern Lenders Association and HUD is now closed.  The training is at capacity – with a waiting list. 


Response to CMS Reduction in FY 2012 Medicare Payments to Skilled Nursing Facilities:
On July 29, 2011, the Centers for Medicare & Medicaid Services (CMS) announced a rule reducing Medicare skilled nursing facility (SNF) Prospective Payment System (PPS) payments in FY 2012 by $3.87 Billion (or 11.1% lower than payments for FY 2011).  The basis for the reduction is to “…correct for an unintended spike in payment levels and better align Medicare payments with costs” (source: Centers for Medicare and Medicaid Services - Press Release – Details for: CMS Announces More Accurate FY 2012 Payments for Medicare Skilled Nursing Facilities - July 29, 2011). The overall 11.1% cut represents an average rate reduction, however the actual cuts disproportionately affect the higher-acuity rehab RUG categories.  

To address this, all applications that are currently in the queue and that include underwriting based on FY 2011 Medicare reimbursement rates must be re-underwritten to reflect the FY 2012 Medicare income and expenses (i.e. “normalize” the Medicare revenue).  If such revisions are necessary, the revised documents may be submitted via email to Mike Luke (Mike’s email address is listed below) – please include the project name and FHA Number.  Moreover, effective immediately all new applications submitted must reflect FY 2012 Medicare income and expenses.  If applicable, please change underwriting as follows:

· Use 2011 YTD or trailing 12-month financial statements.

· Deduct Medicare part A revenue.

· Replace with revenue calculated based on underwritten census and Medicare rates effective 10/1/2011.

· Expenses may be adjusted to reflect management’s best estimate of operational changes to compensate for the cuts (please include explanation of any changes in expenses other than normal inflationary changes).

caution on Special use facilities:

HUD has recently experienced several claims on Special Use Facilities.  Special Use Facilities are facilities that serve a particular tenant population (e.g. individuals who are mentally ill, individuals recovering from alcohol or drug dependency, individuals recovering from eating disorders, hospice, etc.).   We are concerned that certain Special Use Facilities may pose a higher risk to the FHA Insurance Fund because of inspection/regulatory regime weaknesses and concerns related to the stability of future funding sources, and therefore HUD Mortgage Insurance for these projects will not be approved, except in extraordinary situations.  

If you are submitting an application on such a project, the lender narrative must fully address the concerns raised in the prior sentence and contain significant risk mitigation - underwritten conservatively (conservative NOI that is well supported by historical numbers, low loan to value, high debt service coverage ratio, long term debt service escrow if needed);   strong (experience and financially) principals; and demonstrated market. 

Contract for Underwriting and Closing Coordination Update:
The Department of Housing and Urban Development’s (HUD) contract for underwriting and closing coordination is in full swing!   As mentioned in the July 8, 2011 Email blast, Summit Consulting, LLC (Summit) is the contractor.  Summit staff were trained by HUD staff in mid-July and to date 24 223(f)’s and 23 223(a)(7)’s have been assigned to them for underwriting (two of these loans have already proceeded to loan committee and had Firm Commitments issued).   

The contract covers Section 232/223(f) and Section 232/223(a)(7) loans only.  Thus far, the loans assigned to the contractor have been taken from the Non-Portfolio 223f and Regular 223(a)(7) Queues.  We will closely monitor and adjust our resources if needed to ensure that the wait time in the queue for loans in the Green 223(a)(7) Queue is shorter than the wait time in the Regular 223(a)(7) Queue.   We will continue to partner with our OGC staff to close loans – the contract only covers the “Program” side of closings.

A.  Prior to assigning an application to Summit, the following must be completed:  

1.  The Firm Application documents that OGC reviews must be sent by the lender to the OGC reviewer and comply with the new legal completeness check protocol listed below.

2.  Updated Financials must be submitted to HUD.  

3.  Our Program Specialist must process any APPS/2530’s (if applicable).

Our Program Specialists will contact you regarding the above as your projects near the top of the queue(s).  Please provide a timely response to our requests for this information.

       

B.  If your project is assigned to a contract underwriter, you will be notified where to send the hard copy Firm Application.  We will also ask that you send the contractor a copy of the storage medium containing the electronic version of the Firm Application.  Please send the hard copy Firm Application and storage medium to the contractor via overnight mail within 48 hours of the receipt of the email request.
Legal Completeness Check:

This procedure applies to Section 232/223(f) and Section 232/223(a)(7) loans only – regardless of whether the project is being underwritten by our contractor or not.   On all projects where the Firm Application documents are received by the assigned HUD Counsel on or after October 3, 2011, HUD counsel will conduct a cursory, objective legal completeness check of Part I documents prior to undertaking a full review. 

The goals of this completeness check are:

· To focus HUD attention, time and resources on projects that are best prepared to close;

· To avoid spending time and resources inefficiently by avoiding projects that submit:

1. Incomplete closing packages;

2. Closing packages that do not meet current HUD requirements;

3. “Dummy” documents that do not reflect the terms of the proposed deal;

4. Blank copies of HUD sample documents;

5. Documents that have not been preliminarily approved by all parties.

Completeness Check Protocol:
Once HUD counsel is assigned, the lender will be notified of the assignment and instructed to send the documents identified in Part I of the legal punchlist, along with a completed and signed copy of the legal punchlist to the HUD attorney.  Please see the attached, revised legal punchlists (one for 223(f) and one for 223(a)(7)) – these will also be posted to HUD.GOV in the near future.  HUD counsel will be copied on the notification email from OHP to the lender.  If HUD counsel does not receive the package within 5 business days, the project will be set aside and remain in the queue.  Please monitor your projects’ position in the queue and ensure that you are prepared to submit documents that are in compliance with this revised protocol when you receive the email from HUD requesting the documents – please do not submit revised Part I documents to HUD prior to this email notification. 

Within four (4) business days of receipt of the documents listed in the “Revised Document Submission”, below,  and a legal punchlist completed by the lender or lender’s counsel, HUD counsel will conduct a cursory, objective completeness check (without doing a full review of the documents).

If any Part I documents are missing or fail to meet the standard described below, counsel will notify (via email) the OHP Program Specialist, the lean legal coordinator, and the OGC assigner (which may be the lean coordinator, the regional counsel or their designee).    Counsel will advise that the package is incomplete and not ready for legal review.  Counsel will provide a brief description of why the package is incomplete, but will not provide detailed comments.  The idea is to do this review quickly without getting into the substance of the deal.

The OHP Program Specialist will notify the lender that the submission is incomplete, and will remain in the queue until corrected (or set aside once the queue is gone). 

To expedite this process, please ensure the following: 

· Sticky notes are placed on the page of the organizational documents with the HUD provisions, so HUD counsel can quickly flip to that page, and note that the item appears complete.

· Title exceptions are clearly numbered (with a marker, if necessary). Exception documents should be marked with the same number at the top.  This will allow HUD counsel to quickly glance at the pro forma and exception documents in order to determine that all exception documents have been submitted.

· Where a HUD sample form is available, the submitted documents shall be redlined against the HUD sample form, and the lender/lender’s counsel must also submit a clean copy of the document.  Any changes to the sample documents, other than the names of parties or state law requirements, must be documented in a memo, and submitted to OHP as a waiver request.

· The submission includes a HUD legal punchlist completed by lender/lender’s counsel indicating which documents have been submitted, and which review items have been addressed. Highlight in yellow items that have been omitted and provide a justification and/or waiver request, as appropriate.  Any documents not submitted or HUD language omitted must be explained with a facially compelling justification for the omission in the lender narrative and in the completed legal punchlist.  For instance, if there is no operating lease submitted, the lender narrative and punchlist must explain that the project does not include an operating lease.  Another example: the lender narrative may state that the HUD operating lease addendum should not be used because of certain specified, unique circumstances, and the lender should request a waiver of this item.

· The certification in the HUD legal punchlist must be signed by the lender or lender’s counsel.  
We will not succeed without your good faith efforts to submit complete closing packages. To this end, we strongly encourage lenders to engage counsel and have the documents reviewed by counsel before they are submitted to HUD.  
Revised Document Submission Protocol:
When HUD counsel is assigned, OHP will notify the lender of the assignment and request that the lender immediately send one complete hard copy set of the following documents, tabbed and in the following order, to the assigned HUD counsel.  Please note, the below Exhibit #’s correspond to the revised Firm Application Checklists that will soon be posted to HUD.GOV – if there is no Exhibit # listed, the document is currently not on the Firm Application Checklist.  

Section 223(f): 

1.   Underwriting Narrative (Exhibit 1-2)
2.   Contact List (Exhibit 1-8)
3.   Organizational Docs of Mortgagor (Exhibits 3-1 & 3-2 only).

4.   Organizational Docs for principals of Mortgagor (if applicable) (Exhibits 4-1 & 4-2)

5.   Organizational Docs of Operator/Lessee and Entities in Operator’s Signature Block (Exhibits 5-1 & 5-2 only)

6.   Documents related to Operating Lease (if applicable) (Exhibit 5-11)

A.  Operating Lease with HUD Addendum

B.  Memorandum of Lease

C.  SNDA (if applicable for non-related owner and operator)

D.  Estoppel Certification

7.   Master Lease Documents (if applicable) (Exhibit 5-12)

A. Master Lease (with HUD Addendum when available) 
B. Sublease

C. HUD Master Lease SNDA or Subordination Agreement (if related owner and operator)

D. Cross Default Guarantee of Sub-Tenants

8.   Organizational Docs of Parent of Operator (if applicable) (Exhibits 6-1 & 6-2) 
9.   Organizational Docs of Management Agent (if applicable) (Exhibits 7-1 & 7-2)

10.  Management Agreement  (if applicable) (Exhibit 7-4)

11.  Licenses (Exhibit 8-2)

12.  Title (Exhibit 8-3)

13.  Survey (Exhibit 8-4) (full size)

14.  Commercial Leases (if applicable) (Exhibit 8-8)

15.  Ground Lease (if applicable) (Exhibit 8-9) 
16.  Grant and/or Secondary Financing Loan Documents (Exhibit 11-1)

17.  Accounts Receivable Documents (if applicable) (Section 12) 

	Revolving Loan Note

	AR Loan Agreement and All Amendments

	Lessee Security Agreement with FHA Lender

	UCC-1 Filings and UCC Searches (all)

	Guarantees (if applicable)

	Cash Flow Chart

	Intercreditor Agreement (ICA) between A/R Lender and FHA Lender

	HUD Rider to Intercreditor Agreement

	AR Lender Lock-box Agreement or equivalent control agreement

	Accounts Receivable Financing Certifications (Format posted to HUD.GOV)

	Security Agreement with AR Lender and Amendments


Section 223(a)(7): 

1.   Underwriting Narrative (Exhibit 2)
2.   Contact List (Exhibit 6)
3.   Organizational Chart – Mortgagor (Exhibit 10)

4.   Organizational Docs of Mortgagor (Exhibit 11).

5.   Organizational Docs for principals of Mortgagor (if applicable) (Exhibit 13)

6.   Organizational Docs of Operator/Lessee and Entities in Operator’s Signature Block (Exhibit 14)

7.   Documents related to Operating Lease (if applicable) (Exhibit 15)

A.  Operating Lease with HUD Addendum

B.  Memorandum of Lease

C.  SNDA (if applicable for non-related owner and operator)

D.  Estoppel Certification

8.   Licenses (Exhibit 18)

9.   Title (Exhibit 19)

10.   Survey (Exhibit 20) (full size)

11.  Master Lease Documents (if applicable) 

A. Master Lease (with HUD Addendum when available) 
B. Sublease

C. HUD Master Lease SNDA or Subordination Agreement (if related owner and operator)

D. Cross Default Guarantee of Sub-Tenants

12.   Organizational Docs of Parent of Operator (if applicable) 

13. Grant and/or Secondary Financing Loan Documents

14.  Ground Lease (if applicable) 
15.  Organizational Docs of Management Agent (if applicable) (Supplemental Checklist D)

16.  Management Agreement  (if applicable) (Supplemental Checklist D)

17.  Accounts Receivable Documents (if applicable)  (Supplemental Checklist E)

	Revolving Loan Note

	AR Loan Agreement and All Amendments

	Lessee Security Agreement with FHA Lender

	UCC-1 Filings and UCC Searches (all)

	Guarantees (if applicable)

	Cash Flow Chart

	Intercreditor Agreement (ICA) between A/R Lender and FHA Lender

	HUD Rider to Intercreditor Agreement

	AR Lender Lock-box Agreement or equivalent control agreement

	Accounts Receivable Financing Certifications (Format posted to HUD.GOV)

	Security Agreement with AR Lender and Amendments


UPDATED CHANGES TO  PROGRAM SPECIALISTS AS POINTS OF CONTACT:
We have added another Program Specialist (Mike Luke - Minneapolis), who will now be handling the electronic Firm Application packages.  In the May 6, 2011 Email Blast we summarized the HUD Program Specialists to contact for various issues.   We are revising this (effective immediately) as follows:

Submitting Early Commencement Requests:  (discussed in 8/24/2009 Email Blast) Miranda.J.Schoenecker@HUD.GOV
Email Blasts:  Miranda.J.Schoenecker@HUD.GOV
Refunds of HUD Application Fees:  (discussed in 3/25/2011 Email Blast) Markham.W.Stickney@HUD.GOV
FHA Number Requests:  (discussed in 2/23/2011 Email Blast)   Rasheedah.C.Dix@HUD.GOV
Submitting the Electronic Firm Application package (including 2 Stage submissions):  (discussed in 2/23/2011 Email Blast)   Michael.D.Luke@HUD.GOV
Please send the Electronic Firm Application package to the below address:

Department of Housing and Urban Development

Attention:  Mike Luke

920 Second Avenue South, #1300

Minneapolis, MN  55402

To reduce duplication of effort, please only send your emails to the above individuals (do not copy other Program Specialists). 

The Below Comments Relate to Section 232 Projects that are Adding Additional Units to the Market (Including Substantial Rehabilitation and Section 241(a) Where New Units are being Added): 

A.  Cash Requirement and Financial Qualifications of the Borrower:

The January 25, 2011 Email Blast provided additional clarification on the information required for the Mortgagor Entity Related to Financial Capability and Experience in applications for projects that are adding additional units to the market.  There has been a significant improvement in the documentation provided to evidence the experience of participants who may be previously unknown to our staff.  However, documentation to support the financial needs of a new project is still lacking.

The previous Email Blast stated that in a significant number of cases, the financial statements for many of the newly-created entities typical to new construction/sub rehab proposals often provide only limited financial information.  Therefore, effective on that date, Exhibit 3-7 of the application for Firm Commitment was to include YTD financial statements for the party who will be responsible for the financial requirements (typically the parent entity) at initial closing.  If the legal entity of the Mortgagor will be capitalized by another party, the financial statements for that party(ies) must also be provided.  Lenders were asked to keep in mind that our underwriting process is seeking to confirm that sufficient financial resources will be available for the cash requirements for closing and to meet any unanticipated financial needs of the project going forward.  

The true financial needs of a project are not limited to just the numbers that are reflected under Part III of Form HUD 92264A.  Although Working Capital, Initial Operating Deficit (IOD) and a Debt Service Reserve Escrow, along with any other required escrows, are presented in this document and should mirror the figures included in the Sources & Uses Statement, there may be times when an owner or principal may be required to contribute funds in the future to maintain a successful project.  While it is difficult to determine when and if such an occasion may occur, it is important to us to be able to determine the willingness and ability of the principals to support their project over the long-term.  Their willingness can be determined by documentation regarding their experience and relationships in the community.  Their financial ability can only be evidenced by actual financial reports and evaluation of available working capital.
Effective immediately, Exhibit 3-7 of the application for Firm Commitment must include the last three full years and YTD financial statements for the party who will be responsible for providing the financial requirements for closing and beyond.  The Lender’s Narrative must include a discussion on the available working capital of this party and their ability to support the project over the long-term.  In cases where an individual(s) is providing the cash requirement, one full year financial statement on each will suffice.  The financial statement must meet either of the following requirements:

1.  Personal Financial and Credit Statement, Form HUD-92417:

· The spouse of married sponsors or principals must also sign the form.

· If a spouse’s signature cannot be obtained, the principal must prepare the form reflecting only those assets that are solely in their name and any liability, including those joint liabilities, for which they have any responsibility.

2.  A substitute statement, that contains at a minimum the information contained on Form HUD-92417.  This form must contain the following certifications and criminal warning:
I HEREBY CERTIFY that the foregoing figures and statements contained herein submitted by me as agent of the mortgagor [owner] for the purpose of obtaining mortgage insurance under the National Housing Act are true and give a correct showing of _________________________’s (Name of mortgagor or owner) financial position as of _____________________________ (date of financial statement).

Signed this ____ day of _______, 20___.  Signature of authorized agent with name printed or typed under signature ___________________________.

Warning – HUD will prosecute false claims and statements.  Conviction may result in criminal and/or civil penalties.  (18 U.S.C. 1001, 1010, 1012; 31 U.S.C. 3729, 3802)

For married individuals, the spouse also must sign the certification. 

During our analysis of new construction or substantial rehabilitation proposals in which units are being added to the market, we take into consideration the financial commitment of the owner and their ability to provide financial strength when needed.  This includes determining the percentage of cash that the party is putting into the transaction related to the total cost of the project.  While a definitive degree of coverage is not required due to the unique nature of each transaction, a level of 20%-30% equity coverage on new construction or substantial rehabilitation projects is anticipated.  Any less than 20% requires an explanation and mitigation.  Effective immediately, the discussion under the Mortgagor’s financial capability in the Lender’s Narrative must include the percentage of owner’s equity into the project.  

B.  Market Studies:

Projects that add units to a market pose a higher risk to the FHA Insurance Fund than do existing projects.  Correctly evaluating the potential market for the appropriate resident type is critical to making the right determination on whether or not the project is the right fit for the location.  Applications that are currently in our Other Queue include projects for which a Market Study may have been completed over a year ago, at a time before the 2010 Census information was available and when a more optimistic long-term economic outlook may have been considered.  In many cases the reality is that particular market areas have not rebounded, and in some cases they have continued to decline.  As we personally inspect the areas during our underwriting, we sometimes find that the optimistic projections in the market studies have not come to pass.  Although we are not making a blanket requirement that updated Market Studies be obtained, Lenders are strongly encouraged to re-evaluate market conditions for any application that may be in the Other Queue for projects that add units to the market.   There are no repercussions for withdrawing an application that may no longer be feasible.

C.  Debt Service Reserve Escrow (DSR):

The January 25, 2011 Email Blast discussed DSR’s.   The below language supersedes the language in the previous Email Blast.  

We recommend that you review whether a DSR escrow should be required as additional mitigation to any new construction or substantial rehabilitation proposal that add units to a market.  The DSR’s that have been placed on  projects of this type that have been approved by loan committee recently have had the following characteristics:

1.   Were in an amount of six to twelve months of principal and interest payments - or longer as needed to mitigate risk. 

2.   The escrow was not mortgageable, and was funded either through cash or one or more unconditional, 

irrevocable letter(s) of credit issued to the lender by a banking institution.

3.   The disbursement procedure called for in the escrow was as follows:   Disbursements from the escrow are authorized monthly with written approval from the Lender’s Servicer and OHP to make debt service payments. Unused portions are returned to the borrower after the project has maintained an average debt service coverage of 1.45 (including Mortgage Insurance Premium) for a twelve month period. A minimum debt service coverage of 1.25 must be demonstrated for each of the twelve consecutive months in the consecutive 12 month period used to determine the average. OHP will look to the servicing mortgagee to certify that this requirement has been met, based on financial statements provided to the mortgagee by the mortgagor.

initial Operating Deficit Escrow (IOD):

An IOD analysis is required on all applications where new units are being added to the subject or when the occupancy performance assumptions used in the underwriting are not presently being achieved by the subject. An escrow will be required when any period of deficit operations is identified. The escrow will provide funding for operating expenses and debt service when net income is inadequate during the initial lease-up and stabilization period. The escrow is not mortgageable, and must be funded either through cash or through one or more unconditional, irrevocable letter(s) of credit issued to the lender by a banking institution.

Disbursements from the escrow may be authorized monthly with written approval from the Lender’s Servicer and OHP to meet any Cash Deficit in the operation of the Project. The term Cash Deficit means the shortfall between Income and Reasonable Operating Expenses. The IOD may also be used to cover Debt Service Payments and Reserve for Replacement Deposits. Expenses not accounted for in the IOD calculation should not be considered reasonable operating expenses. Unused portions will be returned to the borrower at the later of twelve months after final endorsement or when the project has demonstrated to OHP’s satisfaction that the Project has achieved a debt service coverage ratio (including the Mortgage Insurance Premium) of at least 1.45 for each month of three consecutive months. OHP will look to the servicing mortgagee to certify that this requirement has been met, based on financial statements provided to the mortgagee by the mortgagor.

Calculating the Initial Operating Deficit: 

A.  Format: A prototype IOD spreadsheet  has been developed for 232 applications and is attached to this email (this document will be posted to HUD.GOV in the near future). Use of this spreadsheet is mandatory for any application (that requires an IOD analysis) submitted to HUD on or after October 3, 2011 – for all other applications (including projects in the queue) use of this spreadsheet is optional.  This is a template, which incorporates the rules outlined herein and will aid the lender in preparing an IOD calculation that is acceptable to the department. The IOD workbook will be a required exhibit whenever an IOD analysis is required (see above). The workbook should show the cash flows to the period of stabilized occupancy, rather than stopping at the point when a positive cash flow is achieved. Except in unusual circumstances the IOD calculation can use constant dollars, leaving the income and expenses stable without adjusting for inflation. This means that the later periods of stabilized occupancy will exhibit effective gross incomes, expenses, and net operating incomes similar to the underwritten assumptions. 

The operating deficit represents the total of all cumulative monthly losses projected to occur until the project reaches break even operations and produces a consistently positive cash flow. These losses may not be offset by intermittent periods of positive cash flow.

B.  Absorption Rate: The rate that the project is able to fill beds/units should be estimated using a net monthly absorption rate. This rate should account for both move-ins and move-outs, which are part of any normal operation. Preleases can be considered, which will result in more move-ins the first month than the monthly average. The template will delay the reimbursements for the move-ins by two months to account for a payment lag. We urge caution when forecasting or extracting absorption data from comparables –do not double count the preleases in the calculation of the monthly average. While no limit is being placed on the length of the absorption period, the viability of projects with unusually long absorption periods will be brought into question. 

C.   Expenses: At times the expense conclusions of the lender differ from those of the appraiser. That is because the appraiser is asked to use “market” expenses, and the lender is asked to superimpose HUD specific expense requirements over the appraiser’s when calculating the maximum loan amount based on Debt Service. For purposes of the IOD calculation, it is the lender’s expense estimates that should be used, rather than the appraiser’s. 

Because some expenses vary with level of occupancy and some do not, the expense estimate must be forecasted monthly by categories. Names of example categories are given on the IOD template. The names may be changed to correspond to the categories used by the appraiser, owner, lender, or HUD form 92264-HCF. There are a few basic categories that should not be renamed in the template. These categories and the reasons to account for them separately are as follows:

1.  Ground Rent – This expense will not be charged in Interval 1 (see below).

2.  Marketing & Promotion – The estimated amount in this category is usually derived from comparables and generally only accounts for the amount needed to maintain stabilized occupancy. The IOD template will apply this expense at 200% of normal until the stabilized occupancy has been achieved.

3.  Insurance (property & liability) – This expense generally must be paid up front, therefore a year’s worth of this expense will be paid at the end of construction (Interval 2 below). Following that, a monthly amount will be impounded so another full year’s payout will not be necessary.

4.  Real Estate Taxes – This fixed expense will generally be the same regardless of occupancy. For that reason it is accounted for separately so it can be applied at 100%. 

5.  Management Fee – This expense should represent the particular arrangement defined in the management agreement. It is often calculated as a simple percentage of the Effective Gross Income once stabilized occupancy is achieved, but there are generally provisions for a different reimbursement arrangement during the initial lease-up period. The IOD worksheet should reflect those project-specific intricacies. 

6.  Replacement Reserves – This expense category is constant regardless of occupancy and is not collected during Intervals 1&2 (see below). 

a.  Expense Floors: In conjunction with the concept that some expenses vary depending on the level of occupancy, the IOD worksheet should include expense floors. The floor is the level that a variable expense category cannot be expected to fall below. For example, the “Housekeeping & Laundry” expense may be quite low when a project is minimally occupied, but it would never be expected to fall to $0, since a minimum level of staff would need to be retained. The expense floors on the IOD template are to be entered as a percentage of the normal amount; the dollar amounts are calculated automatically. The percentages shown in the IOD template represent OHP expectations for the example expense categories. Giving justification when departing from these expectations may serve to expedite the review process. 

b.  Intervals: A project will begin to incur expenses not covered by the mortgage upon receiving the certificate of occupancy. The monthly debt service payments start later, with interest only at first. Because these expenses phase in at different times there are three distinct expense intervals to consider when calculating the deficit.

(1)  Interval 1 covers the period of time between certificate of occupancy and the end of the construction period/cost certification period. (Note that the construction period is defined as construction time plus two months for cost certification purposes). Technically this is an optional interval, because some projects may have the same certificate of occupancy and construction completion dates and thus would not need an Interval 1. However it is hard to predict if that will be the case when the IOD is being prepared, so the template is set up to assume that Interval 1 will consist of a 2 month period. When calculating expenses for this Interval, no debt service is to be included as an expense. Mortgage interest for this interval is included in the mortgage (Section G Line 53 "Construction Interest"). Replacement Reserves and ground rent are not to be included in Interval 1 since ground rent during the construction period is to be included in the mortgage. This interval will only include the underwritten estimate of all of the applicable operating and leasing expenses for each period (month).

(2)  Interval 2 begins at the end of the construction period/cost certification process (construction time plus two months) and ends at the beginning of loan principal amortization. This period can be no greater than 2 months and is also technically an optional interval. (Amortization must begin no later than 4 months after construction completion for insurance of advances and first day of second month after final endorsement for insurance of completion cases). Again, at the time the IOD calculation is made, the exact length of this period will not be known. For that reason the IOD template utilizes a standardized 2 month period for Interval 2. Debt service in this interval will include payment of interest and MIP, but not principal payments because amortization signals the beginning of Interval 3 (Section G Line 53 of the HUD-92264-HCF includes mortgage interest for the construction period plus two months). Ground rent must be included if the property is a leasehold since only ground rent during construction can be included in the mortgage, and this interval begins after construction completion. Replacement reserves are not included in interval 2. This interval will include the underwritten estimate of applicable operating expenses for each month (period).

(3)  Interval 3 begins at the start of amortization. Amortized debt service is a mandatory expense in this interval, and must include payment to principal, interest and MIP. Ground rent, if applicable and replacement reserves are also mandatory in interval 3. This interval will include the underwritten estimate of applicable operating expenses for each month (period). 

c.  Commercial Income Where commercial facilities are included in the project, a separate operating deficit estimate should be made. The lender will ensure that expenses included in the residential deficit estimate are not duplicated in the commercial operating deficit estimate so as to unfairly penalize the property. The commercial space operating deficit is added to the residential operating income deficit to determine the total project escrow that will be necessary. Any positive income attributable to the commercial space during the deficit period will not offset the residential operating deficit requirements.

Revisions to Two Documents:
We are hereby revising the “Certification for Electronic Submittal” and the “Lenders FHA Number Request Form” to aid in our efficient handling of FHA Number requests and Firm Application submittals.  Please use the attached documents immediately.  These documents will be posted to HUD.GOV in the next week.

Organization of the Media Containing Firm Applications:
To ensure accurate and timely uploading of Firm Application submittals, please organize the Firm Application exhibits into folders on the media in accordance with the various sections on the Firm Application checklist.  Please see the below examples (based on the current checklists): 

Section 223(f):

01_UW

02_Third_Party_Reports

03_Mortgagor

04_Mortgagor_Principal

05_Operator

06_Operator_Parent

07_Management_Agent

08_Real Estate

09_Operations

10_PLI

11_Additional Funding Sources

Section 223(a)(7):
01_UW

Supplemental Checklist A (or B, or C, etc IF you submit one of the supplemental checklists)

As indicated in the above examples, please use an underline in place of spaces and do not use special characters  (\ / : * ? " < > | # { } % ~ &)  in the file names as our system (we use Sharepoint) does not recognize these characters.   Questions can be directed to Mike Luke  - see the email address listed above.  


Revision to February 23, 2011 Email Blast Language on Minimum Lease Payments:
The language in the February 23, 2011 Email Blast related to minimum lease payments required liability (PLI) insurance in the calculation of the minimum lease payment.   As the PLI premiums are paid by the operator, we have removed them from the calculation.  Please see the below revised language - we have decided to leave the remainder of the language intact.   Moreover, please note that this language does not apply to Section 223(a)(7)’s.
 
During the closing of Section 232 loans, OHP and OGC have encountered confusion on the minimum lease payment required for closing documents and operating leases.  For the actual leases, we are requiring that the annual lease payment be calculated using a minimum of a 1.05 coverage ratio - annual principal + annual interest + annual mortgage insurance premium + annual reserve for replacement deposit + annual property insurance + annual property taxes times a multiplier of 1.05.  This minimum coverage level required for executed leases is different than the test measurement used in the 223 F Lender’s Narrative, which remains unchanged - it will continue at the 1.17 coverage level.

CHANGES with New Construction Closings:

In the February 23, 2011, Email Update, we shared with you our plan for handling Section 223(a)(7) and Section 223(f) Closings with the establishment of specific Closing Queues.  As our business with New Construction, Sub-Rehab, 241(a) and Blended Rates loans increase, we have made adjustments to our team of Closing Coordinators.  Tarrie Eckhart has now joined Mollie Yeatts working on New Construction, Sub-Rehab, 241(a) and Blended Rate loan closings.  Effective immediately, a Closing Queue has been established for these transactions once firms are issued.  Projects will be assigned “first in, first out” from this queue.  Please feel free to contact Kate Murray, Closing Workload Manager, at Kate.F.Murray@hud.gov if you have any questions.

Extensions of Firm Commitments While Projects are in the Closing Queue:

The May 6, 2011 Email Blast discussed a procedure for requesting extensions to Firm Commitments while projects are in the Closing Queue.   As we have substantially reduced the time from Commitment issuance to assignment of an OHP Closer, we are rescinding this.    Extensions of Firm Commitments will only be done by our OHP Closers.   If you have a project where an extension of the Firm Commitment is necessary prior to assignment of an OHP Closer, please email Kate Murray, Closing Workload Manager, at Kate.F.Murray@hud.gov.
Hard Copy HUD Form 2530’s:

Please ensure all hard copy submittals of HUD Form 2530’s are submitted on the July 2009 version of the form – we’ve received many submittals recently that were on the previous version of the form.    Moreover, we continue to receive applications (with hard copy HUD Form 2530’s) where the entities/participants have not registered in the Business Partners Registration System – this has been in many previous Email Blasts.  We strongly encourage lenders to review projects that they have in the queue that submitted hard copy HUD Form 2530’s to ensure that they are in compliance with these issues.  To register for BPRS, please go to: http://www.hud.gov/offices/hsg/mfh/apps/appsmfhm.cfm.

Logistics of Sending Documents to HUD Signatories for Closings:
When sending documents to the HUD Signatories identified in the May 6, 2011 Email Blast, please send an email with the following information to the  individual who will be receiving the documents (copying the OHP Closer or on projects closed by our contractor the GTM Closer and the Contract Closer).

· Subject:  Project Name;  Project Number;  Closing Documents for Signature

· The date the documents will be received.

· The date the documents must be received by the entities working on the recording/closing.

Such email should be sent as early as possible, but no later than the day the documents are sent.  The emails of the individuals identified in the May 6, 2011 Email Blast are as follows:

Jason.P.Roth@HUD.GOV
Markham.W.Stickney@HUD.GOV
Rasheedah.C.Dix@HUD.GOV                                                                                              

Miranda.J.Schoenecker@HUD.GOV
Mike.M.Lawassani@HUD.GOV
Submission of Fully Executed Firm Commitments for All Section 232 Projects:

After the mortgagor and mortgagee have signed the Firm Commitment, please scan and email a copy to the OHP Underwriter (or the Contract Underwriter on contractor underwritten projects).  Moreover, please send the original to the same individual.

Quality of Care Issues on Section 223(a)(7)’s:

If applicable to the project, quality of care issues (state surveys) will be analyzed and considered in the underwriting of Section 223(a)(7) projects – particularly if there is a term extension requested.
Posting of the superseded map guide:

Multi-family has replaced their original MAP Guide posting with a new MAP Guide.  As the new MAP Guide does not contain information on Section 232, OHP will be posting the superseded MAP Guide to its HUD.GOV website in the next week.  Please use this reference until OHP is able to post its Section 232 Handbook – this document is in internal clearance. 

AIA B108 and New HUD Amendment:

On any project entering the Other Queue on or after September 12, 2011, the AIA B181, Owner/Architect Agreement, and related HUD Amendment, shall be replaced by the new AIA B108, Standard Form of Agreement Between Owner and Architect for a Federally Funded or Federally Insured Project, and new HUD Amendment.  Until OHP obtains OMB approval of their version of the HUD Amendment, please use the form HUD-92408-M that is posted to HUDCLIPS.  New Construction, Substantial Rehabilitation, and 241(a) documents will be updated accordingly, and posted to HUD.gov in the near future.  The lender may choose to use either the B181 or the B108 (and related Amendment) for any project submitted to HUD prior to September 12, 2011.

Updated “Lender’s PreConstruction Conference Duties,” “Lender’s PreConstruction Conference Agenda,” and Construction Period Improvements:

A.  For all New Construction, Substantial Rehabilitation, and 241(a) loans closed on or after September 12, 2011, the following shall apply:

Final Construction Sets of Plans and Specifications:

The three construction sets of Plans and Specifications shall be prepared according to the attached updated “Lender’s PreConstruction Conference Duties” document, which states:

At the PreConstruction Conference, the attached “Cover Pages for PDF Version of ‘HUD Master Set’ of Plans and Specifications,” and two (2) sets of the plans and specifications, shall be prepared and distributed as follows:

“HUD Inspection Set” of Plans and Specifications:

· Legible, half-size set of Plans, and full-size Specifications manual, annotated, “HUD Inspection Set” on each.

· Both shall be signed and dated on the front sheet of the plans and cover of the specifications by the Architect, General Contractor, General Contractor’s Surety (if applicable), and the Mortgagor/Owner.

· Sent to the HUD Contract Inspector.

“HUD As-Built Set” of Plans and Specifications:

· Full-size set of Plans, and full-size Specifications manual, annotated, “HUD As-Built Set” on each.

· Both shall be signed and dated on the front sheet of the plans and cover of the specifications by the Architect, General Contractor, General Contractor’s Surety (if applicable), and the Mortgagor/Owner.

· Given to the General Contractor.

· This set is not to be used for construction purposes, but rather is red lined as any changes are made to the original documents.

“HUD Master Set” of Plans and Specifications:

· The attached, “HUD Master Set – Plans,” cover sheet shall be executed, and electronically “attached” to the front of a PDF version of Plans (Plans identical to those used for the Inspection and As-Built Sets above).

· The attached, “HUD Master Set – Specifications,” cover sheet shall be executed, and electronically “attached” to the front of a PDF version of Specifications (Specifications identical to those used for the Inspection and As-Built Sets above).

· PDF’s shall be sent on a flash drive, CD, or DVD, to the OHP Construction Manager, Michael Peeler. 

If the Lender or others desire similar copies of the final Plans and Specifications, they shall be prepared per the Lender’s direction.  It is the PreConstruction Conference Coordinator’s responsibility to ensure the above Plans and Specifications are distributed immediately following the Initial Closing, as described above.

B.  Effective immediately, the following shall be applicable to all projects with Insured Advances:
HUD-92437, Request for Construction Changes for Project Mortgages:

Change Order procedures shall follow the most up to date version of the Lender’s PreConstruction Conference Agenda.  Rather than the Lender sending one original hardcopy of the Change Order package to OHP’s Construction Manager, Michael Peeler, they shall create a color PDF version, and send it via email to Mike.Peeler@hud.gov for review, execution, and distribution.

HUD-92464, Request for Approval of Advance of Escrow Funds:

When requesting the release of escrow funds for demolition, off-site improvements, and change orders, the Lender shall create a color PDF version of the package, and send it via email to Mike.Peeler@hud.gov for review, execution, and distribution.

HUD-92485, Permission to Occupy Project Mortgages:

Permission to Occupy (PTO) procedures shall follow the most up to date version of the Lender’s PreConstruction Conference Agenda.  Rather than the Lender sending one original hardcopy of the PTO package to OHP’s Construction Manager, Michael Peeler, they shall create a color PDF version, and send it via email to Mike.Peeler@hud.gov for review, execution, and distribution.

Questions regarding these changes can be directed to Michael Peeler, OHP Construction Manager, at Mike.Peeler@hud.gov.

Attachments:

Lender’s PreConstruction Conference Duties

Lender’s PreConstruction Conference Agenda

Changes to Acceptable Emergency Call Systems:

HUD regulations require all care facilities to have an emergency call system. In the past, the Office of Healthcare Programs has only allowed personal pendant-style systems as a redundant system to a system with stations permanently installed in all sleeping areas and bathrooms.  However, given advances in technology and changes in healthcare philosophy, pendant-style systems alone will now meet HUD’s emergency call system requirement.
Exhibit D of the Lender’s Architectural Reviewer and Cost Analyst’s Statement of Work (SOW) has been updated to reflect this change – see attached.  The revised SOW, which is dated May 5, 2011, will be posted in the near future to HUD.GOV.

This change is also applicable to Section 232/223(f) and 232/223(a)7, where compliance with the intent of Chapter 1 of HUD’s Minimum Property Standards (which references emergency call systems) is required.
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Need to Reference Previous LEAN 232 Updates?
Previous E-Newsletters (Email Updates) can be found at:
http://portal.hud.gov/portal/page/portal/HUD/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters  

LEAN Thinking Mailbox –
Have questions about the LEAN 232 Program?  Please send them to LeanThinking@hud.gov  

 
Interested in getting updates on the LEAN  232 Program?
Join our email list by sending your contact information to:
Mike.M.Lawassani@HUD.GOV
 
For more information on the LEAN 232 Program, check out:
http://portal.hud.gov/portal/page/portal/HUD/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page
Or check out:
www.hud.gov/healthcare <http://www.hud.gov/healthcare> 
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