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MEMORANDUM FOR:  Gains E. Hopkins, Managing Attorney, Milti-
Fam |y Mdrtgage Division, GHM

FROM Peter S. Race, Assistant CGeneral Counse
Pr ogr am Conpl i ance Division, GPC

SUBJECT: Settlenent of |nspector General Audit Finding
Rl GA Audit 87-NY, 103-0801
Starrett Gty - HUD Project No.012-35-N

W have revi ewed your Cctober 25, 1991 nmenorandum toget her
wi th the background nenoranda attached thereto and offer the
foll owi ng advice in connection with the contenpl ated
admi ni strative setoff against future Interest Reduction Paynents
(IRP) to recover the ambunt of IRP made with respect to
undi sbursed nort gage proceeds.

A threshold question is whether the Departnent may coll ect
by adm nistrative offset at all. Under 31 U S.C. 3716(a) the
Department is authorized to collect a claimfroma person
(enphasi s added) after trying to collect the claimby other
neans. However, under 31 U. S.C. 3701(c) "person" does not
i ncl ude an agency of a state governnent or of a unit of genera
| ocal government. Wthout other information, we would concl ude
that the New York State Housing Finance Agency (HFA) is a state
agency and therefore i mmune to collection through adninistrative
of f set.

The exclusion of state agencies fromthe definition of
"person” found in 3701(c) applies also to the collection of
i nterest and other charges on a debt owed by a state agency.
Al t hough the offset issue, to our know edge has not been
litigated, the charging of interest has been, and the result has
been adverse to the Federal Government. Moreover, one of those
cases arose in New York and was appeal ed to the Second Circuit.
(Perales v. United States, 598 F. Supp. 19 (S.D.N.Y.), aff'd. 751
F.2d 95 (2d Cir. 1984).

| f, however, the HFA can be found not to be an agency of the
state governnment or as indicated in the third paragraph of your
menorandum the I RP contract obliges the Secretary to nmake
paynents to the nortgagor, then an adninistrative offset nmay be
avail abl e.

There are three basic criteria for inplenmenting an
adm nistrative offset: 1. The claimnust be certain in anount;
2. collection nmust be feasible; and 3. collection nust not be



prohibited by law. The first criterion does not appear to
present an issue, and the third has been discussed.

The feasibility criterion contains three subsidiary
criteria. In determning feasibility the Departnent nust
consider the debtor's financial condition, whether offset best
serves all the interests of the United States and whet her offset
woul d substantially interfere with or defeat the purposes of the
program aut hori zi ng the payments agai nst which the offset is
contenplated. See 24 CFR 17.100(b). Qur view is that
feasibility need not be represented by a formal witten finding,
t hough that woul d be desirable for purposes of an adm nistrative
record. We have insufficient information with respect to the
debtor's financial condition and the overall interests of the
United States but raise the question as to whether the
contenpl ated of fset would interfere with program purposes. That
is a decision that the programoffice, with your advice, nust
make.

If the criteria for offset can be satisfied, we would then
want to confer with you on the nerits of the Departnent's claim
perhaps including the Ofice of Litigation in that conference to
benefit from any experience it nmight have had in litigation of
this or simlar issues. |If you require additional information or
wi sh to discuss this matter further, please contact Sam Rot hman
at 708-4184.



