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January 27, 1993

M. Mirray Haber
201 East 66th Street
New Yor k, New York 10021

Dear M. Haber:

This is in response to your Freedom of Information Act (FO A)
appeal dated Novenber 24, 1992. On your own behal f, as well as
on behalf of the other linted partners, you appeal the
Cct ober 27, 1992 partial denial of your attorney's FO A request
by WIliam Hernandez, Mnager, Hartford Ofice. M. Hernandez
withheld 19 itens of docunents, as identified in the Attachnent
to his FOA denial ("the Attachment"), pursuant to Exenptions 4
and 5 of the FOA 5 U S.C. Section 552(b)(4), (5).

I n accordance with your Decenber 14, 1992 tel ephone
conversation with Abraham Brandwei n, Assistant Regi onal Counsel
Bost on Regional Ofice, you are appealing the denial of all of
the docunents listed in the Attachnent. You contend that the
FO A exenptions cited in M. Hernandez's letter were inproperly
applied to the docunents and, in the alternative, that
Exenmption 4 may not be used to withhold financial infornation
fromyou and the other linmted partners, since you have an
identity of interest with the General Partner who submitted the
financial information.

| have decided to affirmthe denial of the docunents under
Exenptions 4 and 5.

Exenmption 4 of the FO A exenpts from mandatory di scl osure
under FO A "trade secrets and commercial or financial informtion
obtai ned froma person and privileged or confidential."
Informati on may be withhel d pursuant to Exenption 4 if its
disclosure is likely to have either of the follow ng effects:

"(1) to inpair the Governnent's ability to obtain necessary
information in the future; or (2) to cause substantial harmto
the conpetitive position of the person fromwhomthe infornation
was obtained." National Parks and Conservation Association v.
Morton, 498 F.2d 765, 770 (D.C. Cir. 1974).

| have determined that the itens identified in the Attachnent
as subject to Exenption 4 contain information pertaining to the
trade secrets and comercial or financial status of the Genera
Partner regarding his operation of the properties. Release of
such information would pernmit conpetitors to gain "val uable
insight into the operational strengths and weaknesses of the
supplier of the information." National Parks and Conservation
Associ ation v. Kl eppe, 547 F.2d 673, 684 (D.C. Cr. 1976).



Courts have recogni zed the conpetitive harmto a requester
that would arise fromthe rel ease of such information. See,
e.g., Qulf & Western Industries, Inc. v. United States, 615 F.2d
527 (D.C. GCir. 1979) (protecting fromdisclosure financia
information including profit and | oss data, expense rates, and
break-even point calculations); Tinken Co. v. United States
Custonms Service, 531 F.Supp. 194 (D.D.C. 1981) (protecting
financial and conmercial information on pricing and marketing).

Mor eover, although HUD retains discretion to deternine that
information falling under an exenption may be rel eased, the Trade
Secrets Act, 18 U.S.C. Section 1905, mnmekes it a crimnal offense
for an enployee of the United States, or its agencies, to
di scl ose trade secrets and other forms of confidential comrercia
or financial information, except when such disclosure is
aut horized by law. Pursuant to the Trade Secrets Act,
confidential comrercial or financial information includes the
"amount or source of any income, profits, |osses, or expenditures
of any person, firm partnership, corporation or association."

Your alternative argunment in support of your appeal is that
the identity of interest between the projects' limted partners
and the General Partner, nmakes Exenption 4 inapplicable to deny
the linted partners access to the docunents.

There is no basis under the FO A for concluding that a
requester's legal, contractual, or other relationship with the
submitter is relevant to a determ nation of the requester's right
to obtain information. Moreover, the Supreme Court has held
that a requesting party's identity "has no bearing on the nerits
of his or her FOA request."” Dept. of Justice v. Reporters
Conmittee for Freedom of the Press, 489 U S. 749, 771 (1989).
Therefore, Federal agencies must treat all FO A requesters alike,
wi t hout taking into account a particular requedster's identity.

Al t hough your status as a limted partner may i ndeed confer
upon you an enforceabl e contractual right to obtain these
docunents fromthe CGeneral Partner, HUD may not rel ease these
docunents to you in response to your FO A request unless we woul d
be required to rel ease these docunents to all other requesters as
well. As noted above, the Departnent is prohibited by the Trade
Secrets Act fromdoing so. Consequently, your status as a
[imted partner does not affect my determ nation that the
docunents were properly wi thheld under Exenption 4 and the Trade
Secrets Act.

Exemption 5 of the FO A pernmits the Department to w thhold
i nter-agency or intra-agency nmenoranda or letters that woul d not
be available by law to a party other than an agency in litigation
with the agency. Docunents that are privileged in the context of
civil discovery are thus exenpt from mandatory rel ease under
Exemption 5. NLRB v. Sears, Roebuck & Co., 421 U. S 132, 149

(1975). Anmong the civil discovery privileges incorporated into
Exenption 5 are the deliberative process privilege and the
attorney-client privilege.



The deliberative process privilege of Exenption 5 was the
basis for w thhol ding the docunents identified in Itens 16 and 19
in the Attachnent. The purpose of this privilege is to preserve
free and candid internal agency deliberations that lead to
executive branch deci sion-making. The deliberative process
privilege applies to docunents that are predecisional and
deliberative in nature. A predecisional docunment is one that is
"ant ecedent to the adoption of an agency policy." Jordan v.
Departnent of Justice, 591 F.2d 753, 774 (D.C. Gr. 1978) (en
banc). A deliberative docunent is one that is a "direct part of
the deliberative process in that it makes recommendati ons or
expresses opinions on |legal or policy matters."” Vaughn v. Rosen
523 F.2d 1136, 1143-44 (D.C. Cr. 1975).

The attorney-client privilege was the basis for withhol ding
I[tem 18 of the Attachnent. |Item 18 was prepared by a nenber of
the Field Ofice |l egal staff and provided | egal advice to program
officials. The attorney-client privilege, as incorporated into
Exenption 5, protects such "confidential comunications between
an attorney and his client relating to a | egal matter for which
the client has sought professional advice." Mead Data Central
Inc. v. Departnment of the Air Force, 566 F.2d 242, 252 (D.C. Cir.
1977). Accordingly, | have determined that Itens 16, 18, and 19
of the Attachnment were properly withheld in accordance with
Exemption 5 of the FO A

| have al so determ ned, pursuant to 24 C.F.R Section 15.21
that the public interest in protecting confidential comercia
and financial information and the deliberative process, nmlitates
agai nst di sclosure of the withheld information.

You are advised that you have the right to judicial review of
this determination under 5 U S.C. Section 552(a)(4). Judicia
review of ny action on this appeal is available to you in the
United States District Court for the judicial district in which
you reside or have your principal place of business, or in the
District of Colunmbia, or in the judicial district where the
records you seek are | ocat ed.

Very sincerely yours,

George L. Widenfeller

Deputy Ceneral Counsel (Operations)

cc: Yvette Magruder
Marvin Lerman, 1G



