Legal Opinion: GVE-0012

I ndex: 9.206
Subj ect: Use of Recreational Facilities by Children

Sept enber 29, 1992

M. David Gllespie

Executi ve Manager

Canel ot Square Mbile Honme Park
3001 South 288th

Federal Way, Washi ngton 98003

Dear M. Gl espie:

This responds to your August 7, 1992 letter, which requests

i nformati on about which types of restrictions on the use of

swi mri ng pools and recreation roons by children are | egal and which
are illegal under the Fair Housing Act ("the Act").

The Act prohibits housing discrimnation because of famlial
status, except in housing which qualifies as "housing for ol der
persons" as defined in section 807(b) of the Act and 24 C. F.R Part
100, Subpart E. Discrimnation against fanmlies with children in
the terns, conditions, or privileges of sale or rental, or in the
provi sion of services or facilities in connection with the sale or
rental, is prohibited by section 804(b) and 24 C F.R 0 100. 65
(1992).

An individual who believes he or she has been injured by a
violation of the Act may file a conplaint with the Departnment of
Housi ng and Urban Devel oprent ("HUD'). 42 U.S.C. 0O 3610. This

| etter describes the factors the Departnent would consider in

eval uati ng whether policies are discrininatory, if soneone were to
file a conmplaint with the Departnent alleging that your policies
violate the Act. However, an individual may file a lawsuit in
Federal district court or state court w thout going through the HUD
process. 42 U.S.C. 0O 3613. Since the Departnent's deterninations
are not binding on courts faced with sinmlar situations, | cannot
gi ve you conplete assurance as to what policies are or are not

per m ssi bl e.

The Departnment believes that housing providers nmay not inpose

rul es which unreasonably linmt the use of privileges, services, or
facilities associated with a dwelling because of famlial status.
24 C.F.R 0 100.65(b). However, the Departnment does not believe
that Congress intended the Act to preclude housing providers from
i mpl enenting reasonable health and safety rules. 24 CF. R Ch. |,
Subch. A, App. | at 877 (1992). Accordingly, if an individual were
to file a conplaint alleging that rules limt the ability of
famlies with children to use the common facilities of a nobile
honme park, the Departnent would consider the facts of the specific
case, including the rationale for the rules, the breadth of the
limtations the rules place on fanilies with children, and whether
the rules are mandated pursuant to a state or |ocal requirenent



and, if so, whether those state or local requirenents are
reasonabl e.

Concerni ng pool rules, you indicate that you have been advi sed

by the Seattle Regional Ofice of Fair Housing and Equa
Qpportunity ("FHEO') that "adult only" swimtines for seniors and
adults with small children are prohibited, and that requiring adult
supervi sion and witten authorization froma parent or guardian for
children under age 14 to use a pool is also prohibited. You assert
that Washington State health regulations require that children
under 12 be acconpanied by a "responsible adult” at a pool and al so
require persons ages 13 to 17 to be acconpani ed by "two people" at
a pool. You suggest that the Act be anended specifically to allow
housi ng providers to: (1) conply with State Heal th Depart nent
regul ations, (2) restrict up to 30 percent of the hours which a
pool is open for adult use, and (3) require that a parent or
guardi an designate, in witing, an adult supervisor to acconpany

a child to a pool.

Rul es which restrict children from using sw nmng pools during
certain hours could prevent fanilies with children from having ful
use and enjoynent of the prenmises. To be |lawful, a housing

provi der nmust have a health or safety reason for excluding famlies
with children fromusing a pool during certain hours. Your letter
does not indicate any circunstances that woul d necessitate a
restriction on pool hours for health or safety reasons. In
contrast, requiring a responsible adult to supervise young children
and provide witten designation of an adult supervisor are policies
whi ch appear nore tailored to protect legitimate health and safety
i nterests and appear |ess problematic. However, | would suggest
that, with respect to rules requiring supervision, you consider

| ess discrimnatory alternatives such as revising the policy to
requi re nonswi mers to be acconpani ed by a responsible sw nmer.

| have encl osed a consent order which the Departnent has

entered into, Secretary v. Huie (HUDALJ 06-89-0401-1), as well as
a determ nation of reasonable cause and charge of discrimnation
Secretary v. Lerner (Case No. 09-89-1172-1). These cases show two
situations in which the Departnent nade a reasonabl e cause
determination that rules linmting the use of pools by children
violate section 804(b) of the Act and 24 C.F.R [ 100.65(b) (4).

As far as the relationship between state or local health

regul ations and the Act, it should be noted that if a housing
provider limts his or her pool rules to those required pursuant

to state or local health regul ations, the Departnment woul d consider
this factor when nmaking a determnation where a conplaint is filed.

Concerning recreation roomrules, you indicate that you have

been advised by HUD s Seattle Regional Ofice of FHEO that you may
not maintain a separate "adult" and children's gane room You al so
i ndicate that the equipnent in the adult's game roomis being
"trashed by the young people.” You suggest that the Act be anended
to allow housing providers to restrict the use of ganme and
recreation roonms and equi pnent by age, "as long as all age groups
have access to sim|ar game/rec roons and equi pnent."



As with swinming pools, rules which restrict children from

using recreation or gane roons could prevent famlies with children
fromhaving full use and enjoyment of the prem ses. To be | awful
the housing provider nust have a health or safety reason for
excluding fanmilies with children fromusing those facilities. Your
| etter does not indicate any circunstances that woul d necessitate

a restriction on the use of such facilities for health or safety
reasons. However, there is no reason under the Act why individuals
who damage recreation roomproperty may not be excluded from such
facilities, pursuant to a general policy applicable to all persons
regardl ess of age. Furthernore, a policy which would require a
responsi ble adult to supervise children in ganme or recreation room
facilities would appear nore tailored to protect legitimte health
and safety interests and appear |ess problematic. | have encl osed
a determ nation of no reasonabl e cause in Fernandez v. Kastes (Case
No. 04-89-0350-1), which illustrates one situation in which the
Departnent determned that it was reasonabl e and non-di scrimnatory
for a landlord to require adult supervision of children under the
age of 18.

| hope that this information will be of assistance to you
Very sincerely yours,

Frank Keating
Ceneral Counsel

Encl osur es



