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RESTRUCTURING COMMITMENT

Notes to PAEs (remove prior to issuance of RC):
· Text shown in green represents information to be provided by the PAE
· Text shown in yellow represents guidance to PAEs
· No colored text should remain in the RC as issued
· For convenience, OAHP has used near-term date to indicate a date, soon after RC issuance, by which the Owner is to provide various information to the PAE.  Using search-and-replace, the PAE may substitute a single date throughout the RC.
· If a paragraph or sub-paragraph is not applicable, replace the text with “Intentionally Omitted”

Name and Address of Ownership Entity

Re: 	name of property
City, county, state
Existing FHA Project No. FHA number (the “Project”)
HAP Contract No(s). HAP contract number(s) (the “Existing HAP Contract(s)”)
Mortgage Restructuring/Mark-to-Market Program

Dear name of owner representative:

	The Secretary of Housing and Urban Development (“Secretary”), acting by and through various officials of the Office of Affordable Housing Preservation or other delegatee (“HUD”) is pleased to offer name of ownership entity, a partnership/corporation as applicable organized under the state of state (the “Owner”), this commitment (this “Commitment”) for the Owner’s participation in the Mark-to-Market Program created by the Multifamily Assisted Housing Reform and Affordability Act of 1997, as amended (“MAHRA”), and the regulations now in effect.  This Commitment is subject to the terms and conditions set forth below.

TERMS AND CONDITIONS:

1. Acceptance of Commitment/Expiration.  This Commitment shall automatically expire without further action unless the Owner executes and returns a copy (enclosed) of this Commitment to HUD’s Office of Affordable Housing Preservation (“OAHP”), to the attention of the OAHP Preservation Office Director whose signature appears on the last page of this Commitment.  The signed copy must be received by the Preservation Office Director within up to 30 calendar days after the date (“OAHP Signature Date”) that appears below the Preservation Office Director’s signature.  If the transactions contemplated by this Commitment (collectively, the “Transaction”) are not closed to HUD’s satisfaction within 60 days from the date executed by the Owner, this Commitment shall, unless extended by HUD in writing, expire and be of no further force or effect, legal or otherwise.

2. Closing Date.  The date upon which the binding legal instruments in the Transaction are executed and filed for record shall be called the “Closing Date.”  The Owner and HUD estimate that the Closing Date will be estimated Closing Date (the “Estimated Closing Date”).

3. Closing Documents.  The Owner shall execute such agreements, instruments, certificates and other documents HUD requires to complete the Transaction, including a specified “Use Agreement” and a specified “Mortgage Restructuring Note”, draft copies of which are attached to this document as Exhibits B and C, and the other documents referenced in this Commitment (referred to collectively as the “Closing Documents”).  The Owner shall also execute and, as appropriate, implement closing escrow instructions for the Transaction as issued by or on behalf of the PAE and/or HUD. All Closing Documents required in connection with the Transaction shall be on forms approved or prescribed by HUD, and shall be completed, executed, recorded and/or filed in the number of copies and in such manner as directed by HUD.

4. Project Financial Condition.  Unless HUD gives written instructions otherwise, prior to the Closing Date the Owner shall take all steps necessary to ensure that:
A. The FHA-insured or HUD-held mortgage loan, in the original principal amount of original principal balance of Existing Loan, which is secured by a first lien on the Project (including any modifications or supplements thereto, the “Existing Loan”), is and shall remain current with respect to all payments required by its terms (including payments of principal and interest, and deposits required for mortgage insurance premiums, reserve for replacements, fire and other property insurance premiums, ground rents, taxes and other assessments).  
B. Fire and other property insurance as required pursuant to documents that evidence or secure the Existing Loan, are and shall be maintained in full force and effect.  
C. Alll ordinary and necessary operating expenses of the Project are paid through the Closing Date.  
D. All statutory, regulatory, and HUD administrative requirements pertaining to the Existing Loan and the Project, including without limitation the requirement to submit annual financial statements, are and shall be satisfied notwithstanding the Owner’s participation in the Mark-to-Market Program, except as expressly modified by this Commitment and/or the Closing Documents. The Owner acknowledges that compliance with requirements of the Secretary regarding annual financial statements shall be a condition of closing the Transaction.
Upon request by HUD, the Owner shall certify in writing that any or all of the foregoing requirements have been met

5. Project Physical Condition.   Except as expressly authorized in writing by the Secretary, during the period beginning with the date of this Commitment through the Closing Date, the Owner shall continue to maintain the physical condition of the Project in accordance with 24 CFR 5.701, 5.703, 5.705 and all applicable HUD regulations and requirements, including uniform physical condition standards and local codes.  Upon request by HUD, the Owner shall provide a written certification, in a form satisfactory to HUD, with respect to this requirement. The exception covers properties with below-60 REAC scores that are offered Restructuring Commitments.

6. Use Agreement.  On the Closing Date, the Owner shall execute and deliver to HUD a Use Agreement (as provided in Exhibit B).  
A. The Use Agreement binds the Owner, its successors and assigns to the occupancy requirements outlined below irrevocably for the period from the Closing Date through the usually thirtieth (30th)  [or 50th, for qualified nonprofit purchasers] anniversary of the Closing Date.  This time period is known as the “Use Restriction Period.” 
B. The Use Agreement documents the Owner’s obligation, from and after the Closing Date, to subject and bind the Project during the Use Restriction Period to the following low-income occupancy test: Owner selects one of the two; if the owner does not have a preference, select the restriction indicated in the RentInput page of the underwriting model.
i. If the 20%/50% test is applicable. At least 20% of the Project’s units shall be occupied by families whose adjusted annual gross incomes are equal to or less than 50% of the area median income, and the rental rates for such units shall not exceed 30% of the “imputed income limitation” (as defined in Section 42 of the Internal Revenue Code of 1986, as amended) for such units.
ii. If the 40%/60% test is applicable. At least 40% of the Project’s shall be occupied by families whose adjusted annual gross incomes are equal to or less than 60% of the area median income, and the rental rates for such units shall not exceed 30% of the “imputed income limitation” (as defined in Section 42 of the Internal Revenue Code of 1986, as amended) for such units.
C. The Use Agreement shall be recorded in the land records for the jurisdiction in which the Project is located.  The Use Agreement shall be superior to the lien and/or encumbrance evidenced by any and all mortgages, deeds of trust and other financing documents and regulatory documents related to the Project.  The Owner shall obtain such consents, and have such documents executed, as HUD may determine necessary to establish such priority.
D. Any existing loans to Owner from any party (including, without limitation, affiliates of Owner), that are to remain outstanding after the Closing Date hereunder (collectively, the “Existing Junior Loans”), shall be subordinated in all respects to the lien, payment and priority of the Mark-to-Market Use Agreement, the New Loan (defined below) if any, the Mortgage Restructuring Note, the Contingent Repayment Mortgage Note, and all associated Mortgages, Deeds of Trust and other security instruments.  No Existing Junior Loan shall be secured by the Project or any interest therein or related thereto after the Closing Date, unless HUD gives its permission in writing. Such Existing Junior Loans shall not be payable during the Use Restriction Period, except to the extent that they may be repayable solely from the Owner’s share of the Surplus Cash, as defined by the Secretary, distributable and distributed to the Owner under and subject to all applicable OAHP and HUD rules, regulations, guidelines and/or requirements. On or before the Closing Date, Owner and the holders of the Existing Junior Loans shall acknowledge the foregoing and execute and deliver one or more subordination agreements satisfactory to HUD in HUD’s sole and absolute discretion.  Notwithstanding the foregoing, nothing contained herein shall relieve Owner of the obligation to obtain all consents, including any consent of HUD, necessary to accomplish such subordination, and this provision shall not constitute such consent.

7. Expenses and Transaction Costs/Sources and Uses of Funds.  Except as otherwise set forth in this Commitment and the attachments hereto, all expenses and transaction costs incurred by or at the direction of the Owner in connection with the Transaction (including fees for consultants, attorneys, environmental contractors, tax advisors and accountants; city, county and/or state taxes and/or fees; recording fees, prepayment penalties and/or premiums; costs for title insurance and title examination; surveys and appraisals) shall be paid by the Owner regardless of whether the Transaction is consummated. On the Closing Date, the Owner shall prepare and certify to HUD, a final Sources and Uses of Funds Statement.  This statement must be in the form of Exhibit F, the preliminary Sources and Uses of Funds Statement, attached.  The final Sources and Uses of Funds Statement must reflect all of the final elements of the Transaction and must further demonstrate the following:  
A. no disbursement of funds have been made to the Owner; 
B. no disbursements of funds have been made to any of the principals or affiliates of the Owner, except as otherwise expressly identified on the final Sources and Uses of Funds Statement and approved by HUD in writing; and 
C. no disbursements of funds have been made to any other party, except as otherwise expressly identified on the final Sources and Uses of Funds Statement and approved by HUD in writing.  

8. Estimated Transaction Costs, Transaction Cost Variances. 
The costs associated with the Transaction are estimated to total insert total transaction cost amount. 
In the event that the actual costs associated with the Transaction exceed the estimated amount shown in subparagraph 8A, HUD shall not approve any such excess costs to be financed in the New Loan, and the Owner shall be solely responsible for any such excess costs. 
Select the appropriate paragraph.
i. The Secretary will hold the MRN after Closing. In the event that the actual costs associated with the Transaction are less than the estimated amount shown in subparagraph 8A, the Owner agrees that such excess funds shall be applied against the Owner’s obligations under the Mortgage Restructuring Note.
ii. The Secretary will not hold the MRN after Closing (i.e., the MRN will be assigned or canceled). In the event that the actual costs associated with the Transaction are less than the estimated amount shown in subparagraph 8A, the Owner agrees that the closing escrow agent designated by the PAE shall pay such excess funds, by check, to the Secretary, Department of Housing and Urban Development, HUD Multifamily Claims Branch, PO Box 44003, Washington DC 20026. The check must be accompanied by a cover letter identifying the project name and (pre-M2M) project number. The letter must state that the funds are excess Mark-to-Market Closing Escrow funds, and that the funds are to be posted to HUD's Miscellaneous Income Account

9. Requisite Consents and Authority.  

The parties’ obligations under this Commitment are subject to HUD’s receipt, on or before the Closing Date, of written evidence, in a form satisfactory to HUD, that the Owner has received any and all consents required in order to consummate the Transaction.  This may include the consent of the Mortgagee, any party whose consent is required pursuant to the Owner’s organizational documents or applicable law, the Government National Mortgage Association and any other parties that have contracts or agreements that may be modified, breached, or terminated as a result of the Transaction. The Owner shall be obligated to obtain these consents at its own cost and expense. 

In the event that the Project’s original primary financing was provided by a unit of State government or a unit of general local government (or an agency or instrumentality of a unit of a State government or unit of general government), this Commitment is further conditioned upon (i) HUD’s determination that the property is not exempt from Mark-to-Market, and (ii) OAHP’s receipt of consent from all necessary offices within HUD (a "HUD Consent") if the Project is the subject of a bond refunding agreement or other agreement or constraint, and OAHP determines that the terms or conditions of the agreement require, or may be deemed by HUD to require, HUD Consent.  Nothing contained herein shall be deemed to constitute such HUD Consent.
 
Notwithstanding the execution of this Commitment by HUD or the consummation of the Transaction, HUD’s obligations hereunder remain subject to, without limitation 24 CFR 401.403, and any and all claims, causes of action or demands that may be asserted against the Owner (including any party related to, affiliated with, or a subsidiary of, the Owner) by or on behalf of the Secretary, HUD or others, civil or criminal, whether known or unknown, foreseen or unforeseen, asserted or unasserted, matured or not, shall remain uncompromised and not prejudiced.

10. This opinion will be given after the Owner has executed the Closing Documents. Legal Opinion.  HUD’s obligations under the Commitment are conditioned further upon its receipt from the Owner’s Counsel (including local counsel, as applicable), on or before the Closing Date, of a legal opinion in a form prescribed by HUD which states the following:  
A. the Owner is duly organized and validly existing under the laws of the applicable jurisdiction(s); 
B. the Owner has the requisite power and authority to consummate the Transaction; 
C. the Owner has secured all consents that are required to consummate the Transaction; 
D. each of the Closing Documents executed by or on behalf of the Owner in connection with the Transaction is a legally binding obligation of such party, enforceable in accordance with its terms; 
E. there is no litigation of other claim pending or threatened against the Owner or the Project other than as disclosed therein; 
F. the Use Agreement is superior to the lien and/or encumbrance evidenced by any and all mortgages, deeds of trust and other financing documents and regulatory documents of record relating to the Project.
Further, the Owner’s counsel will provide, upon request by HUD, a dispositive legal opinion on any additional matter HUD considers pertinent to this Transaction. Note: the reference to local counsel refers to the need for Owner Counsel to be licensed both in the jurisdiction in which the property is located, and in the jurisdiction in which the ownership entity is domiciled. 

11. Tax, Financial, and Legal Consequences.  Neither HUD, OAHP, nor the PAE has provided, nor shall it/they provide, any opinions, representations, warranties, or covenants regarding any federal, state and/or local tax consequences, financial consequences, or legal consequences relative to the Transaction.  The Owner and all other parties to, or affected by the Transaction are advised by HUD and OAHP to consult with their own legal counsel and tax advisers with respect to all such matters.  The Owner agrees that it is relying on its own independent determination regarding the tax, financial and legal matters related to this Transaction and not upon any representation made by any other party to this Transaction or any other party’s agent or employee.

12. PAEs should review these certifications with the owner. If the owner cannot make the certifications, the PAE will obtain from the owner the reasons why the owner cannot make the certifications, and will obtain the owner’s proposal for modified certifications that the owner can truthfully make. The PAE will then discuss the situation with OAHP to determine whether the owner’s proposal is acceptable. If acceptable, OAHP and the PAE must agree on wording for a Special Condition noting any exceptions. Owner Certifications.  By executing this Commitment, the Owner hereby certifies to HUD that:
A. To the extent required by the PAE, the Owner provided the notices relating to the Mark-to-Market program in the form approved by the PAE, to such persons and in the manner required by the PAE in compliance with applicable regulations promulgated by the Secretary.
B. As of date of this Commitment, neither the Owner nor any of Owner’s principals or affiliates is subject to, or received any notice of any debarment, suspension or other administrative proceeding or investigation initiated by HUD, or any other federal or state government agency against such party.	
C. No changes in ownership structure have occurred since the date on which the Owner acquired the Project, other than changes for which the Secretary issued a final Transfer of Physical Assets approval.
D. Through the Closing Date, the Owner agrees to notify the PAE and OAHP immediately, in writing, of any proposed or actual transfer of any ownership interests in Owner (whether or not such transfer requires HUD approval).
E. Through the Closing Date, the Owner agrees that no such transfer shall become effective until the Secretary has issued any Transfer of Physical Assets approval that may be required under applicable HUD procedures. 
F. The Owner certifies that the Owner is in compliance with all requirements of the Secretary for the electronic filing of annual audited financial statements for the Project.
Upon the request of HUD, the Owner shall provide HUD with evidence satisfactory to HUD relating to each of the foregoing certifications.

13. Certifications, Representations and Warranties by Owner. Any certification, representation or warranty delivered by Owner pursuant to this Commitment shall be true and correct when given, and shall remain true and correct at all times through and including the Closing Date. In the event any such certification, representation or warranty is no longer complete or correct, and without limiting HUD’s rights and remedies, the Owner shall immediately provide to the PAE and HUD an updated document completing or correcting the certification, representation or warranty.

14. Failure by Owner to Take Required Actions.  In the event that Owner fails to take any action, or deliver any information, called for under this Commitment, within the time frames contemplated under this Commitment (including any time frames provided under applicable law and regulations, and taking into account any requirements of applicable law and regulations regarding notices and opportunities to cure), HUD may (without further notice and without offering an additional opportunity to cure) declare that this Commitment is null and void and of no further force or effect.

15. Controlling Provisions; Severability.  This Commitment is subject to all applicable law and regulations.  In the event of a conflict between the terms and conditions of this Commitment and applicable law or regulations, the applicable law or regulations shall control.  Should any provision of this Commitment be held by a court of law to be unenforceable, such determination shall in no way compromise the enforceability of the other provisions.

16. Successors and Assigns.  This Commitment and its attachments are binding upon the Owner and upon Owner’s successors and assigns.  This Commitment may not be assigned by the Owner, in whole or in part, except upon the prior written consent of HUD.

17. Conditions of Closing.  This Commitment shall not be effective or enforceable against HUD until all conditions stated herein have been satisfied.

18. Transfer of Physical Assets/Debt Relief.  In the event that the Owner intends to transfer the Project or any interest therein or related thereto, such transfer is subject to all HUD and OAHP statutory, regulatory and/or administrative requirements.  If the transfer is to a tenant organization, tenant-endorsed community-based nonprofit or public agency and the purchaser requests the modification, assignment, or forgiveness of all or a part of the indebtedness evidenced by the Mortgage Restructuring Note, and, when applicable, the Contingent Repayment Note, without limiting the foregoing, such request must be made, and upon approval by HUD (subject to and in accordance with applicable HUD and OAHP requirements), such transfer must be completed within three (3) years after the date of this Commitment. 

19. Treatment of Amounts Due under the MRN and CRN in a TPA. If HUD approves a request for either forgiveness or assignment of the MRN and/or CRN (the M2M Notes), any amount that may have become due and payable under the terms of the M2M Notes for the period between the first day of the fiscal year of the approval and the actual date of the approval will be forgiven or assigned, as appropriate. However, the amounts due but unpaid under the terms of the M2M Notes for the fiscal year prior to the approval date will remain an obligation of the owner executing this Restructuring Commitment. The payment of all amounts due (as described above) under the terms of the M2M Notes must be made prior to the approval of the TPA.

20. HUD Approvals and Decisions. Any approval or decision of HUD pursuant to this Commitment shall be in HUD’s sole and absolute discretion.  No such approval or decision shall be deemed to have been made unless given in writing and executed by an authorized representative of HUD. HUD’s execution of the Closing Documents shall constitute any approvals or decisions not previously given in writing.

21. Post-Closing Corrections.  Notwithstanding anything to the contrary contained in this Commitment, owner agrees to execute, before or after the Closing Date, such documents, amendments or modifications as the PAE or HUD deem necessary or appropriate to effectuate the intent of this Commitment or to complete or consummate the Transaction, including but not limited to instruments necessary to correct this Commitment or any of the Closing Documents. 
      	
22. Changes to This Commitment. Amounts and other business terms identified in this Commitment are estimates, based on the information readily available at the time this Commitment is issued, and reflect an assumption that the Transaction will close on the Estimated Closing Date.  In the event such estimates are later determined to be inaccurate, the parties agree to notify each other and (unless HUD determines that the Transaction is not economically and practically feasible or otherwise is unacceptable, in which case HUD may declare this Commitment null and void and of no further force and effect) execute an amendment to this Commitment reflecting the revised terms. The final amounts and other business terms shall be determined by the Closing Date and inserted into the applicable Closing Documents. The Owner’s execution of the Closing Documents shall constitute the Owner’s acceptance of the final amounts and other business terms reflected therein. At or after the Closing Date, HUD will execute a Final Administrative Amendment to this Commitment, reflecting the final amounts and other business terms, and the Owner will execute such Final Administrative Amendment if HUD so requests.

23. Omit this paragraph if the existing mortgage is HUD-held, or if there will not be an FHA claim payment. Mortgage Restructuring Payment. On the Closing Date, HUD shall provide for the payment to the FHA-insured lender of the Existing Loan, for the account of the Owner, of funds in the amount that HUD determines, in its sole discretion, are necessary in order to reduce the outstanding principal balance of the Existing Loan to an amount that can be supported by the Project’s revenues based upon rents determined in the restructuring process and payment of reasonable operating expenses (the “Mortgage Restructuring Payment”); provided, however, that the amount of the Mortgage Restructuring Payment shall be subject to such adjustments as may otherwise be approved by HUD.  Based upon the information made available to HUD to date, HUD presently estimates that the Mortgage Restructuring Payment would equal approximately estimated claim payment and would result in the reduction of the outstanding principal balance of the Existing Loan from approximately UPB pre-M2M to approximately UPB minus claim, or zero if a full claim will be paid. Paragraphs 24 and 25 provide for the refinancing of this amount (or, as applicable, a larger amount as needed to finance the costs of the Transaction). 

24. Select the appropriate provision for this transaction, numbered as paragraph 24
A. If modifying the Existing Loan. Modification of Existing Loan.  On the Closing Date, the Owner shall cause: (A) the outstanding balance of the Existing Loan, as set forth in the following paragraph, and after application of the Mortgage Restructuring Payment and/or other source of funds, to be re-amortized over its remaining term; and (B) the interest rate on the Existing Loan to be adjusted as set forth in the following paragraph. The Existing Loan, as thus modified, will become the “New Loan”.
B. If conventional refinancing. Conventional Refinancing. On the Closing Date, the Owner shall cause the outstanding balance of the Existing Loan to be refinanced, after application of the Mortgage Restructuring Payment and/or other source of funds, with a non-FHA insured mortgage loan (the "New Loan").  The terms of the New Loan shall be consistent with the terms and conditions of this Commitment, and must otherwise be acceptable to HUD as to form and substance.
C. If FHA refinancing.  FHA Refinancing.  On the Closing Date, the Owner shall cause the outstanding balance of the Existing Loan to be refinanced, after application of the Mortgage Restructuring Payment and/or other source of funds, with a new FHA insured mortgage loan (the "New Loan").  The terms of the New Loan shall be consistent with the terms and conditions of this Commitment and the applicable OAHP and HUD requirements for the New Loan. If the Owner intends that the New Loan be insured by FHA under FHA’s Sections 221 (d) (3/4) or 223 (f), the Owner must deliver to HUD a copy of the fully executed FHA Firm Commitment for the New Loan within the same time period as set out in item 1 for delivery of acceptance of this Commitment.
D. If existing mortgage is FHA-insured and the MRN will be in first lien position following the closing.  Full Payoff of Existing Loan.  On the Closing Date, the Owner shall cause the outstanding balance of the Existing Loan to be paid in full after application of the Mortgage Restructuring Payment and/or other source of funds.
E. If existing mortgage is a HUD-held loan and the MRN will be in first lien position following the closing. Replacement of Existing HUD-Held Loan.  On the Closing Date, the Owner shall cause the outstanding balance of the Existing Loan to be restructured with no application of funds from any source and replaced with a Mortgage Restructuring Note, a Contingent Repayment Note, or a combination of Mortgage Restructuring Note and Contingent Repayment Note.

25. Omit this paragraph if the MRN or CRN will be in 1st lien position after M2M. Business Terms of the New Loan.  The terms of the New Loan are estimated to be as follows:
A. Original Principal Amount	estimated amount
B. Lender	lender; “TBD” is permissible
C. Loan Type	loan type
D. Interest Rate	estimated rate
E. Mortgage Insurance Premium (not included in D above)	0.50% if FHA
F. Loan Term	same as MRN and CRN term
G. The Mortgage or Deed of Trust securing the New Loan will be recorded after the Use Agreement and will be subject to the Use Agreement.

26. Omit this paragraph if there will be no MRN. Mortgage Restructuring Note and FHA State Form Mortgage with M2M Rider.  On the Closing Date, the Owner shall execute and deliver to the Secretary a Mortgage Restructuring Note (the form of which is attached hereto as Exhibit C) in the amount of MRN amount, a mortgage securing the Mortgage Restructuring Note, and all other documents and instruments required by HUD.  Each document shall follow the form prescribed by HUD, evidencing the Owner’s obligation to pay HUD the amount of the Mortgage Restructuring Payment that the Secretary has determined can be reasonably expected to be repaid, plus simple interest at one percent (1%) per annum [or other OAHP-approved rate less than or equal to AFR]. The term of the Mortgage Restructuring Note shall be same as the new 1st mortgage MRN term.  Until maturity, whether by acceleration or otherwise, payments due under the Mortgage Restructuring Note shall be payable in an amount equal to MRN share of cash flow (at least 75%) of Surplus Cash (as defined in the Mortgage Restructuring Note).  Upon maturity, whether by the passage of time or the occurrence of an event of default set forth in the Mortgage Restructuring Note, the entire outstanding indebtedness evidenced thereby shall be due and payable. 

27. Select one of the following as appropriate  
Contingent Repayment Mortgage Note and FHA State Form Mortgage with M2M Rider.  On the Closing Date the Owner shall execute and deliver to the Secretary a Contingent Repayment Mortgage Note (the form of which is attached hereto as Exhibit E), in the amount of CRN amount, a mortgage securing the Contingent Repayment Note, and all other documents and instruments required by HUD.  Each document shall follow the form prescribed by HUD. The Contingent Repayment Note shall accrue simple interest at one percent (1%) per annum [or other OAHP-approved rate less than or equal to AFR]. The term of the Contingent Repayment Note shall be same as the new 1st mortgage CRN term. Until maturity, whether by acceleration or otherwise, payments due under the Contingent Repayment Note shall be payable in an amount equal to share of cash flow (at least 75%) of Surplus Cash (as defined in the Contingent Repayment Note).  Upon maturity, whether by the passage of time or the occurrence of an event of default set forth in the Contingent Repayment Note, the entire outstanding indebtedness evidenced thereby shall be due and payable.  Select one of the following, and mark the other “Intentionally Omitted”.
i. If there is no MRN. The Transaction does not include a Mortgage Restructuring Note, because the application of MAHRA restricts the amount of debt that may be evidenced and secured by such Mortgage Restructuring Note.  
ii. If there is an MRN.  Notwithstanding the foregoing, no periodic payments shall be due and payable on the Contingent Repayment Note prior to the payment in full of the Mortgage Restructuring Note.
Not available for use until HUD publishes regulations allowing this. Small Contingent Repayment Note Will Not Be Created. Funds provided by the Secretary to effect the Transaction exceed the Mortgage Restructuring Note amount by CRN amount. The Secretary has determined that it is not in the Secretary’s interest to hold a Contingent Repayment Note in this small amount. Accordingly, the Secretary will not require the Owner to deliver a Contingent Repayment Note. The Owner acknowledges that the Secretary will prepare and submit Internal Revenue Service Form 1099 reflecting debt cancellation in this amount.
No Contingent Repayment Note. Funds provided by the Secretary to effect the Transaction do not exceed the Mortgage Restructuring Note amount. Accordingly, the Secretary will not require the Owner to deliver a Contingent Repayment Note.

28. Omit this paragraph if this is an out year restructure (see paragraph 30 instead), or if a project based Section 8 renewal contract will not be put in place at the Closing.  Post-M2M Project HAP Contract.  On the Closing Date, the Owner and HUD shall enter into an amendment to the Existing HAP Contract (the  “Post-M2M Project HAP Contract”) for a period of HAP term approved by OAHP year(s) following the Closing Date (the “Initial Period”).  The Post-M2M Project HAP Contract, the form of which is attached hereto as Exhibit D, shall be in accordance with the terms and conditions specified herein.  In accordance with the terms of the Post-M2M Project HAP Contract, the Owner agrees to accept renewals of the Post-M2M Project HAP Contract, if offered, for renewal periods of one year (or such other period determined by HUD), provided that:
A. such renewals do not extend the term of the Post-M2M Project HAP Contract beyond the Use Restriction Period; and
B. each such renewal offer is consistent with the terms and conditions of the Post-M2M Project HAP Contract and such renewal offer is at the contract rents in effect on the contract expiration date, as adjusted annually by an operating cost adjustment factor determined by HUD is its sole discretion. .
Any future offer by HUD to renew the Post-M2M Project HAP Contract will be subject to the following, without limitation:
C. HUD maintaining a policy to renew such expiring project-based contracts;
D. the Contract Units (as defined in such contract) continuing to meet HUD’s Uniform Physical Condition Standards (or other applicable future standard);
E. HUD retaining the necessary statutory authority to offer such renewals; and
F. Such renewal is subject to the availability of sufficient appropriations to make housing assistance payments for any year in accordance with the Post-M2M Project HAP Contract, as determined by HUD.  Section 8 housing assistance payments to the Owner during the Post-M2M Project HAP Contract term shall only be made from budget authority appropriated by the Congress and available for this purpose.

29. Omit this paragraph for out year restructures, and for restructures in which there will not be a project based HAP following M2M Post M2M Project-Based Rents.  The Post-M2M Project HAP Contract will specify monthly contract rents as follows:
A. Zero bedroom: insert number of units units at insert monthly rent
B. One bedroom: insert number of units units at insert monthly rent
C. Two bedroom: insert number of units units at insert monthly rent
D. Three bedroom: insert number of units units at insert monthly rent
E. Four bedroom: insert number of units units at insert monthly rent
F. Five bedroom: insert number of units units at insert monthly rent
Not later than near-term date, the Owner will submit Form HUD-92458 Rental Schedule, dated as of the Closing Date and reflecting the rents referenced above, to the PAE for its approval. 

30. Omit except for out year restructures in which the existing out year contract will remain in place after the Closing. Post M2M Rents and Recapture Agreement (Out Year Restructuring). 
A. The Existing HAP Contract, expiring out year HAP expiration date, will remain in force through and after the Closing Date.  
B. The owner agrees to accept, if offered, a renewal HAP Contract (the “Renewal HAP Contract”), to be effective upon expiration of the Existing HAP Contract, reflecting rents as set forth below, and adjusted as described below by HUD’s applicable Operating Cost Adjustment Factor(s).  Nothing contained herein shall constitute an offer by HUD to renew the Existing HAP Contract(s) at expiration.  
C. For example, suppose that the out year HAP expires July 31, 2007 and the M2M closing is November 24, 2003. When the out year HAP expires (July 31, 2007), the renewal rents will be calculated as if the M2M market rents had gone into effect July 31, 2003 (the HAP anniversary immediately preceding the M2M closing date) In this example, the renewal rents effective July 31, 2007 would reflect four OCAF adjustments (for the 2004, 2005, 2006 and 2007 HAP anniversaries). Such OCAF adjustments will be calculated as if the renewal HAP contract had been effective on month and day of expiration date of out year HAP, and most recent year (i.e., prior to the Closing Date) and had reflected the following rents as of such hypothetical effective date:
i. Zero bedroom: insert number of units units at insert monthly rent
ii. One bedroom: insert number of units units at insert monthly rent
iii. Two bedroom: insert number of units units at insert monthly rent
iv. Three bedroom: insert number of units units at insert monthly rent
v. Four bedroom: insert number of units units at insert monthly rent
vi. Five bedroom: insert number of units units at insert monthly rent
D. On the Closing Date, the Owner if Section 8 Administrator, add:  and name of administrator (the “Administrator”)] shall deliver to HUD, and execute, a Section 8 Recapture Agreement (the “Recapture Agreement”) and such other documents and instruments as HUD may reasonably require, each in a form prescribed by HUD, evidencing the Owner’s obligation to apply, in the manner specified in the Recapture Agreement, a certain portion of the Section 8 payments made under the Existing HAP Contract(s) (the “Recapture Payment”).  
E. Based upon the information made available to HUD to date, HUD presently estimates that the Recapture Payment will equal approximately estimated monthly recapture amount per month (the “Monthly Recapture Payment”). 
F. The Recapture Agreement will provide that each Monthly Recapture Payment will be applied as follows:
i. If applicable. The sum of amount, toward repayment of the rehabilitation loan described in paragraph 24 of this Commitment, until such loan is paid in full, and then afterward describe.
ii. If applicable. The sum of amount, to the reserve for replacements fund, in addition to any payments to such fund otherwise required pursuant to this Commitment.
iii. If applicable. The sum of amount, toward repayment of the Mortgage Restructuring Note.
iv. If applicable. Any remaining amounts toward describe.
If any recapture funds will be deposited to the R4R. The Owner’s monthly deposit to the Reserve for Replacements fund, reflected in the HUD Regulatory Agreement executed on the Closing Date, will include the reserve for replacements amount noted in the preceding subparagraph. Upon expiration of the Existing HAP Contract, HUD will adjust the Owner’s monthly required deposit in accordance with the Restructuring Plan.

31. Omit for market rent restructures. Exception Rents. The contract rents specified above are exception rents that exceed the market rents determined by the PAE and approved by HUD.  The Owner acknowledges that the exception rents may be adjusted by the PAE to reflect material changes in other terms of the Transaction made pursuant to paragraph 22 of this Commitment.

32. Owner’s Contribution.  On or prior to the Closing Date, the Owner shall deliver to the closing escrow agent designated by the PAE, in immediately available non-project funds, the following amounts:
If any. The Owner’s contribution toward Repairs that HUD has determined constitute “significant additions”, in the amount of Owner contribution for significant additions.
If any. The Owner’s contribution toward Repairs other than “significant additions”, in the amount of Owner contribution for rehab other than significant additions.
If any. The Owner’s contribution toward transaction costs, in the amount of Owner contribution for transaction costs.
If any. The Owner’s contribution toward any other costs of the Transaction, in the amount of other Owner contribution.

33. Additional Expenditures.  As a part of the M2M transaction, the Owner may be entitled to receive monthly Capital Recovery Payments (“CRPs”) and annual Incentive Performance Fees (“IPFs”), all as are more particularly described and conditioned in the rider(s) to be executed at Closing that amend existing and/or new regulatory agreements that are a part of the Closing Documents (collectively and individually referred to herein as “Regulatory Agreement”), as applicable.  
A. Subject to the applicable provisions of the Regulatory Agreement, the Owner may realize, through payment or accrual, number of monthly CRPs monthly CRPs, each in the amount of monthly CRP amount.  
B. Subject to the applicable provisions of the Regulatory Agreement, the Owner may realize annual, non-accruing IPFs each in the amount generally three percent (3.0%) of the Project’s annual Effective Gross Income (as defined in the Regulatory Agreement). 
C. As long as the Secretary of Housing and Urban Development, or his successor or assigns, is the insurer or holder of any Project mortgage, Owner may not pay from, pledge or otherwise encumber, the Project or any assets related directly or indirectly thereto, including without limitation Project Rents, revenue or other income, to repay or secure any funds required to be contributed or paid by the Owner pursuant to this Commitment (“Owner’s Contribution”), in the event that the Owner borrows (“Contribution Loan”) any portion of the Owner’s Contribution.  However, the obligation to repay, and security for, a Contribution Loan may be made from sums payable to Owner, if any, from the CRP, IPF and the amount of the Surplus Cash that may be distributed from time to time to the Owner. 

34. Use this paragraph if there are required repairs and the standard OAHP Rehabilitation Escrow Deposit Agreement will be used.  If there are no required repairs, omit this paragraph.  If there are required repairs and the standard OAHP Rehabilitation Escrow Deposit Agreement will not be used, omit this paragraph and include a Special Condition obligating the owner to complete all OAHP-required repairs, and providing that OAHP’s consent is necessary in order to modify or delay any OAHP-required repairs. Required Repairs and Rehabilitation Escrow.  The Owner agrees to complete the Repairs described in Exhibit G in accordance with a Rehabilitation Escrow Deposit Agreement (in the form of Exhibit A) to be prepared by the PAE, which agreement shall include the following provisions.
Failure by the Owner to complete the Repairs in accordance with this Commitment and in accordance with the Rehabilitation Escrow Deposit Agreement shall constitute a breach of this Commitment.  
Failure by the Owner to complete the Repairs in accordance with this Commitment and in accordance with the Rehabilitation Escrow Deposit Agreement shall constitute a violation of MAHRA for purposes of the Mortgage Restructuring Note.
A. The Rehab Escrow Agreement shall permit a usually no longer than twelve (12) month rehabilitation period for the repairs to be completed.
Any actual costs for the Repairs in excess of funds available in the escrow shall be paid by the Owner from non-project funds. If, upon completion of the Repairs to the satisfaction of the escrow agent, funds remain in the escrow, such funds shall be disbursed as directed in writing by the Secretary.

35. Omit unless there are critical repairs not yet completed.  Completion is required on or before the Closing Date but generally should be accomplished much sooner. Critical Repairs. The following items are deemed critical repairs: list.  On or before near-term date, the Owner will provide the PAE with evidence, satisfactory to the PAE and HUD in their sole and absolute discretion, that all critical repairs have been completed and paid for. Completion of such critical repairs is a condition of Closing.

36. Reserve for Replacements.  
A. HUD estimates that the balance in the reserve for replacements account on the Estimated Closing Date will equal approximately estimated pre M2M R4R balance. 
B. The new Reserve for Replacements balance to be established at Closing (Initial Deposit to Replacement Reserves, or IDRR) is estimated to be gross IDRR amount (i.e., the total new balance, not the change in balance). 
C. The initial monthly deposit to the Reserve for Replacements, to be made from project rental income, and to be effective after the Closing Date, and subject to annual increases, is estimated to be monthly post-M2M R4R deposit amount. 
D. Select one.
i. If no withdrawals are anticipated. Through the Closing Date, the Owner agrees not to request, and not to accept, withdrawals from the Reserve for Replacements.
ii. If withdrawals will be needed, obtain the owner’s agreement not to withdraw funds over and above the agreed amounts. The Owner represents that the Reserve for Replacements will contain no less than the amount shown in subparagraph A above, as of the Closing Date.  

37. Omit unless there are residual receipts. Residual Receipts.  Based upon the information made available to HUD to date, HUD estimates that if the Closing were to occur on the Estimated Closing Date, the residual receipts account balance on such date would equal approximately estimated residual receipts balance at closing. 

38. Omit unless there are surplus project accounts, and the owner will receive a share of the surplus. Owner’s Share of Surplus Project Accounts. Subject to, and in accordance with, Section 517(b)(6) of MAHRA and any other applicable laws, rules, regulations, guidelines and requirements, Owner shall be entitled to receive not to exceed ten percent (10%) of the surplus project accounts of the Project as calculated by the PAE and HUD as of the Closing Date. Based upon the information made available to HUD to date, HUD estimates that the Owner’s share of such surplus project accounts would equal approximately dollar amount of owner share of surplus project accounts. 

39. Application of Escrow Accounts.  On the Closing Date, all funds held by the Mortgagee in escrow for mortgage insurance premiums, fire and other property insurance premiums, ground rents, taxes, and other assessments, shall be applied in the manner described below. Select appropriate provision. 
A. If FHA or conventional takeout financing, select one of the following (OAHP recommends the first approach).  
i. Recommended, unless (unusual case) the escrow amounts exceed the unpaid principal balance. Escrows To Be Deducted From Payoff Amount.  Prior to Closing, Owner shall make appropriate arrangements with the current mortgage loan servicer of the Existing Loan so that the lender will retain all escrow or reserve accounts, including but not limited to the mortgage insurance premium, Reserve for Replacement, any Residual Receipts account, any real estate tax escrow, and any property insurance escrow; and so that the lender’s final payoff letter will reflect a payoff amount that is reduced by the aggregate amount of such escrows.
ii. Alternative. Escrows To Be In Immediately Available Funds. Prior to Closing, Owner shall make appropriate arrangements with the current mortgage loan servicer of the Existing Loan to ensure that all escrow or reserve accounts, including but not limited to the mortgage insurance premium, Reserve for Replacement, any Residual Receipts account, any real estate tax escrow, and any property insurance escrow are in the form of immediately available funds at Closing.
iii. If neither i nor ii. All escrow funds, including but not limited to the mortgage insurance premium, Reserve for Replacement, any Residual Receipts account, any real estate tax escrow, and any property insurance escrow, shall be transferred to the holder of the New Loan for the benefit of the Project. 
B. If modification.  All escrow funds, including but not limited to the mortgage insurance premium, Reserve for Replacement, any Residual Receipts account, any real estate tax escrow, and any property insurance escrow, shall continue to be held by the Existing Loan’s lender for the benefit of the Project.
C. If pay off (i.e. MRN will be in first lien position after M2M).  All escrow funds, including but not limited to the mortgage insurance premium, Reserve for Replacement, any Residual Receipts account, any real estate tax escrow, and any property insurance escrow, shall be disbursed as directed by HUD. See Library of Special Conditions 1.A.iii which contains appropriate Special Conditions to be included for all transactions in which the MRN will be in first lien position after the Closing. 

40. Property Management Agreement and Certification. 
A. The Owner shall provide a contract for competent management of the Project, by and between the Owner and approved property management firm, the form and sufficiency of which must be satisfactory to HUD. 
B. Such contract shall be consistent with the Restructuring Plan.  Such contract shall specifically address, without limiting the foregoing, the property management schedule set forth in Appendix K to OAHP’s Operating Procedures Guide.
C. Not later than near-term date, the Owner agrees to submit to the PAE a properly executed Management Certification (Form HUD-9839), to take effect at the Closing Date, consistent with such contract.  
i. The Management Certification must reflect a residential property management fee of not more than insert applicable percentage[footnoteRef:1].   [1:  The numerator is the (residential portion of the) M2M underwritten property management fee.  The denominator is 95% (or a lower collection percentage, if the rent loss underwritten for the 2nd mortgage is greater than 5% combined vacancy and bad debt loss) of the post-M2M residential gross potential (2nd Loan Pro Forma page).  Show the percentage to the nearest hundredth of a percent (e.g., 7.52%).  Some properties may have additional HUD-approved management fees (“add-on fees”) in their current Management Certifications.  OAHP suggests discontinuing those fees after M2M, unless the Hub or Program Center objects.] 

ii. If the property has commercial income.  The Management Certification must reflect a commercial property management fee of not more than insert applicable percentage[footnoteRef:2]. [2:  If the property has commercial income, the numerator is the commercial portion of the M2M underwritten property management fee.  The denominator is the M2M underwritten commercial potential, minus the M2M underwritten commercial rent loss (commercial vacancy plus commercial bad debt), from the 2nd Loan Pro Forma page (first year after M2M).  Show the percentage to the nearest hundredth of a percent (e.g., 7.52%).  ] 


41. Fidelity Bond.  Not later than near-term date, the Owner will submit to the PAE evidence that the property management agent has a fidelity bond in an amount equal to at least two months’ potential rent collections for the Project, which bond shall be from a surety and in a form acceptable to the PAE, and which bond names the lender of the New Loan, and HUD, as additional loss payees.  

42. Title Insurance Requirements.  This refers to the title policy to be issued as of the Closing Date rather than to the title bring-down required for due diligence. The owner selects the title insurance company, subject to PAE / OAHP approval. No later than thirty (30) days prior to the Closing Date, the Owner must deliver to HUD a title insurance commitment or endorsement (from a title insurer acceptable to HUD) in the form and amount specified by HUD and otherwise acceptable to the PAE and HUD in their sole and absolute discretion. On the Closing Date, Owner must deliver the title insurance policy to HUD consistent with the title insurance commitment or endorsement.
A. Acceptable Title Insurance Company. The title insurance requirements specified above shall be provided through a title insurance company acceptable to the PAE and HUD in their sole and absolute discretion.  The PAE shall coordinate obtaining such title insurance. 
B. Omit if legal description has already been supplied. Legal Description. The Owner shall deliver to the PAE a copy of the legal description of the Project, at the same time as the Owner executes and delivers this Commitment.

43. Ownership Entity Organizational Documents. The claim package cannot be filed until ownership (including ownership entity / partnership term, which must run at least through maturity of the 1st mortgage and MRN) is verified. HUD’s obligations under this Restructuring Commitment are conditioned upon:
A. Owner providing to HUD and the PAE, on or before near-term date unless already submitted prior to the date hereof, a true and complete copy of Owner’s current organizational documents including all amendments thereto, deemed to be certified to HUD upon submission.
B. A determination by the PAE and HUD that such organizational documents are satisfactory.  If the PAE or HUD determines that such organizational documents are not satisfactory, Owner’s execution of any amendments required by the PAE or HUD shall be a condition of closing.
C. If PAE has not yet verified the existing ownership entity / partnership term; use item 43 below if the term has been verified but needs to be extended. Confirmation by the PAE that the term of the ownership entity extends to at least the maturity date of the New Loan (if any), Mortgage Restructuring Note, and Contingent Repayment Note (if any). Ownership entity / partnership term must run at least through the maturity date of the new 1st / 2nd / 3rd mortgages.

44. Owner Agreement To Extend Term of Ownership Entity. If the PAE has verified the existing ownership entity / partnership term, and it must be extended. Ownership entity / partnership term must run at least through the maturity date of the new 1st / 2nd / 3rd mortgages.  The Owner shall take all actions necessary to extend the term of the ownership entity through at least maturity date of new loans. Not later than twenty (20) days prior to the Closing Date, Owner shall provide evidence of such extension to the PAE and HUD, acceptable to the PAE and HUD in their sole and absolute discretion.  Owner understands that this Commitment may be terminated, and in any event that the Closing Date will not be scheduled, unless the ownership entity term is extended.

45. Owner’s Counsel. Owner agrees to select counsel to represent Owner in connection with this Transaction, which counsel shall not, in HUD’s sole and absolute discretion, have a conflict of interest, defined as a situation in which the proposed counsel: 
A. has a financial interest in the Project, or in the provision of goods or services (including financing) to the Project; or
B. has one or more personal, business, or financial interests or relationships which would cause a reasonable person with knowledge of the relevant facts to question the integrity or impartiality of the proposed counsel.

46. Owner Adoption of PCA. Pursuant to the requirements of the Multifamily Assisted Housing Reform Act and its regulations found at 24CFR, Part 401.450, the Owner must evaluate the physical condition of the project and provide a report to HUD outlining the necessary items required to bring the project to the standard outlined in 24CFR, Part 401.452. Select one of the following as appropriate:
HUD acknowledges that the Owner has satisfied this requirement.
The Owner was offered an opportunity to do so and has not heretofore provided such a report to HUD. By its execution of this Commitment, the Owner, having reviewed the Physical Condition Assessment provided by the PAE and accompanied by the PAE’s evaluation based thereupon, hereby acknowledges, endorses and adopts the PAE’s evaluation as the Owner’s own evaluation pursuant to the requirements of the Multifamily Assisted Housing Reform Act and its regulations found at 24CFR, Part 401.450.
 
47. This paragraph must be included in all RCs. This paragraph caters to situations in which there is positive Surplus Cash for the year in which the M2M closing occurs, the owner elects to pro-rate Surplus Cash as of the M2M closing date, and the amount distributable through the closing date exceeds the owner’s pre-M2M limited distribution accrual. In these situations, HUD procedures will call for a Residual Receipts deposit, but the Residual Receipts account will no longer exist. Any such funds will be paid toward the MRN, or to HUD. Potential Additional Residual Receipts From Year End Surplus Cash, For The Year In Which The Closing Date Falls.  In the event that any Surplus Cash (as defined by HUD) for the Project fiscal year in which the Closing Date falls is required to be deposited to a residual receipts account: include one of the following and omit the others, as appropriate.
A. For “new reg” projects (see Resource Desk for how to determine whether a project is “new reg” or not). Such amount shall be paid by the Owner by check to the Secretary, Department of Housing and Urban Development, HUD Multifamily Claims Branch, PO Box 44003, Washington DC 20026. The check must be accompanied by a cover letter identifying the project name and (pre-M2M) project number. The letter must state that the funds are residual receipts generated subsequent to the Mark-to-Market Closing, and that the funds are to be posted to HUD's Miscellaneous Income Account.
B. For non-new-reg projects, if the MRN (and/or CRN, if any) to be created during the restructuring will be held by HUD. Such amounts shall be paid by the Owner as an additional payment toward the Mortgage Restructuring Note  (or toward the Contingent Repayment Note, if the Mortgage Restructuring Note has been satisfied).
C. For non-new-reg projects, if the MRN / CRN to be created during the restructuring will be canceled, or will be held by a party other than HUD. Such amount shall be paid by the Owner by check to the Secretary, Department of Housing and Urban Development, HUD Multifamily Claims Branch, PO Box 44003, Washington DC 20026. The check must be accompanied by a cover letter identifying the project name and (pre-M2M) project number. The letter must state that the funds are residual receipts generated subsequent to the Mark-to-Market Closing, and that the funds are to be posted to HUD's Miscellaneous Income Account

48. If the owner submitted Form A (no payables), include subparagraphs A and B only, and replace each of the remaining subparagraphs with “Intentionally Omitted”. If the owner submitted Form B, replace subparagraph A with “Intentionally Omitted”, replace subparagraph B with “Intentionally Omitted”, and use the remaining subparagraphs.  Accounts Payable.  
A. The Owner submitted a certification titled “Form A Owner Certification Re: Accounts Payable” (the “Certification”) to the PAE and HUD, containing representations and warranties with respect to the financial condition of the Project. The Owner acknowledges that the PAE and HUD have relied upon the Certification as a basis for the issuance of this Commitment. The Owner represents and warrants that the Certification remains true and correct as of date the Owner executed this Commitment.
B. Prior to the Closing Date, at the request of the PAE or HUD, the Owner shall reaffirm the truth and accuracy of the Certification (“Final Certification”), upon which the PAE and HUD shall rely for the purposes of the Transaction. Any deviation that arises between the Certification and the Final Certification is subject to the review and approval of the PAE and HUD as a condition of closing of the Transaction.
C. The Owner submitted a certification titled “Form B Owner Certification Re: Accounts Payable” (the “Certification”) to the PAE and HUD containing four (4) attachments. Generally, Attachment A to the Certification was a list of Accounts Payable, Attachment B was a list of all Other Project Liabilities, Attachment C was a list of the balances in all cash accounts, and Attachment D disclosed all other sources of funds of the Project for the satisfaction of the Accounts Payable and Other Project Liabilities. The Certification defines or characterizes in detail the items contained in each attachment. The Owner acknowledges that the PAE and HUD have relied upon the Certification as a basis for the issuance of this Commitment. The Owner represents and warrants that the Certification remains true and correct as of date the Owner executed this Commitment.
D. The PAE will prepare Exhibits F-1 and F-2. The total from Exhibit F-1 must agree with the payables amount that is included within Transaction Costs, in the Uses section of Exhibit F.  All Excess Obligations that are not listed on Exhibit F-1 must be listed on Exhibit F-2. Items on Attachments A and B of the Certification were compared against items on Attachments C and D of the Certification to determine if there are obligations that exceed available assets (“Excess Obligations”). Excess Obligations that have been approved by the Secretary (acting by and through the multifamily field office with jurisdiction for the Project) for inclusion and payment as costs of the Transaction, if any, are listed on Exhibit F-1 to this Commitment. Excess Obligations that have not been approved, if any, are listed on Exhibit F-2 to this Commitment, and shall be paid by the Owner as a condition of closing of the Transaction, without utilization of any assets of, or any assets secured by a lien on, the Project. 
E. The Owner’s Form B accounts payable certification must be updated, prior to submitting the Claim Package, to establish the final payables to be cleared as transaction costs. The PAE and owner will select the most appropriate date for the Final Certification. Prior to the Closing Date, as of a date that is acceptable to the PAE, the Owner shall update and revise the Certification (“Final Certification”), upon which the PAE and HUD shall rely for the purposes of the Transaction. Any deviation that arises between the Certification and the Final Certification is subject to the review and approval of the PAE and HUD as a condition of closing of the Transaction. The PAE will revise Exhibits F-1 and F-2 to this Commitment based upon the Final Certification and based upon the Secretary’s review of the Final Certification.
F. Closing cannot be scheduled until the owner has cleared the payables listed on Exhibit F-2 and provided acceptable documentation of payment (from non-project funds) to the PAE. The Owner shall provide information sufficient to ensure proper payment of the Excess Obligations listed on Exhibit F-1, on the Closing Date, by the closing escrow agent designated by the PAE. Prior to the Closing Date, the Owner shall provide evidence satisfactory to the PAE and HUD that the Excess Obligations listed on Exhibit F-2 have been paid in full (or otherwise satisfied) by the Owner, without utilization of any assets of, or any assets secured by a lien on, the Project.

49. Potential Post-Closing Mortgage Insurance Premium Refund. In the event that, after the Closing Date, HUD determines that any FHA mortgage insurance premiums, that were prepaid by the Owner prior to the Closing Date, are to be refunded, the Owner agrees that HUD may apply such refunds as follows:
If the Mortgage Restructuring Note is then outstanding, directly to the Owner’s obligation under Mortgage Restructuring Note.
If the Mortgage Restructuring Note has been satisfied (or is satisfied via application of part of the MIP refund), and a Contingent Repayment Note is then outstanding, directly to the Owner’s obligation under the Contingent Repayment Note
Remaining amounts, if any, shall be applied directly to HUD’s Miscellaneous Income Account, as a partial recovery of the Mortgage Restructuring Payment. 

50. Omit if there are no additional special conditions. Additional Special Terms and Conditions.  If additional terms and conditions are required, insert applicable terms and conditions, numbered as paragraph 50A, B, C, etc. Additional exhibits may be referenced here as “Exhibit H, I, J, …
Owner’s Green Commitments.  Owner has elected to participate in the Mark-to-Market Green Initiative, and this Commitment incorporates elements for such participation.  Owner acknowledges that Owner will receive significant incentives in connection with the Project’s participation in the Mark-to-Market Green Initiative and that the Use Agreement will incorporate the Owner’s Green Commitments attached hereto as Exhibit H. Owner agrees to comply with Owner’s Green Commitments attached hereto as Exhibit H.

51. Exhibits. The following exhibits are a part of this Commitment, as follows:
A. Form of Rehabilitation Escrow Deposit Agreement or Not Applicable (if no rehab) NOTE – attach Green REDA instead of standard REDA if this is a Green Initiative property
B. Form of Use Agreement NOTE – attach Green Use Agreement if this is a Green Initiative property
C. Form of Mortgage Restructuring Note
D. Form of Post-M2M Project HAP Contract or Not Applicable (if tenant based)
E. Form of Contingent Repayment Note or Not Applicable (if no CRN)
Sources and Uses Statement
List of Repairs or Not Applicable (if no rehab)
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]Owner’s Green Commitments or Not Applicable (if not a Green Initiative property)


52. Entire Agreement; Survival.  All prior and contemporaneous oral and written communications are merged herein and superseded hereby, and this Commitment and all exhibits attached constitute the entire agreement between the Owner and HUD with respect to the Transaction.  This Commitment shall survive Closing of the Transaction.  

		Sincerely,

Secretary of Housing and Urban Development acting by and through the Director of the Office of Affordable Housing Preservation Washington / Chicago Field Office

		By:  __________________________
		Name, 	Director

           		 Date:  ________________________
		(“OAHP Signature Date”)

ACCEPTED AND AGREED TO:
Owner signature block must match the Form 7.19 signature block.  Verify that the ownership entity is the same as the owner of record.

		OWNER	
		name of ownership entity


								
		By:  ____________________________	
		Name:  name of owner representative
		Title:    title
		Date:    __________________________

EXHIBIT A

FORM OF REHABILITATION ESCROW DEPOSIT AGREEMENT



EXHIBIT B

FORM OF USE AGREEMENT


EXHIBIT C

FORM OF MORTGAGE RESTRUCTURING NOTE


EXHIBIT D

FORM OF POST-M2M PROJECT HAP CONTRACT



EXHIBIT E

FORM OF CONTINGENT REPAYMENT NOTE



EXHIBIT F

SOURCES AND USES

(Use the Exhibit F from the Underwriting Model)


EXHIBIT F-1

EXCESS OBLIGATIONS APPROVED FOR PAYMENT AS TRANSACTION COSTS

(Include amount, date, and vendor, and indicate to whom payment will be made by the Closing Escrow Agent)


EXHIBIT F-2

EXCESS OBLIGATIONS TO BE SATISFIED PRIOR TO THE CLOSING DATE

(Include amount, date and vendor)

EXHIBIT G

LIST OF REPAIRS


EXHIBIT H

OWNER’S GREEN COMMITMENTS
Use for Green Restructuring Commitment only; attach current version of form)


M2M Restructuring Commitment Revised for Green Initiative (October 2011)
M2M Restructuring Commitment Revised for Green Initiative (October 2011)
