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MONITORING OWNER/AGENT COMPLIANCE

Background

The Department developed an inventory of all multifamily housing units designed to serve the elderly and/or persons with disabilities.  This effort will assist HUD in complying with the 2000 House Committee on Appropriations Report (#106-286).  The Committee Report directed HUD to:

“…establish, maintain, and publish annually, an inventory of all housing that is designated in whole or in part for occupancy by elderly families, disabled families, or both.  The inventory shall include, but not be limited to, the number of apartments in buildings designated for occupancy only by elderly families, the number of apartments in buildings designated for occupancy only by disabled families, and the number of apartments in buildings with special features designed to accommodate disabled persons.  HUD is directed to work with the Committee in developing this inventory, and to complete and publish it no later than March 1, 2000.”

As a result of the Committee Report, HUD established the Multifamily Inventory of Units for the Elderly and Persons with Disabilities, developed a data gathering tool (Part A of Addendum B and the Multifamily Housing Inventory Survey in the REMS), and implemented owner/agent compliance monitoring procedures.  This information will be updated on an annual basis and the Department is certain that this information will be useful in assisting prospective applicants with locating units for which they are eligible.  The Multifamily Inventory of Units for the Elderly and Persons with Disabilities can be accessed at http://www.hud.gov/offices/hsg/mfh/hto/inventorysurvey.cfm
Reviewing Part A (Sections I and II) of Addendum B

MFH staff is required to review the information submitted to HUD by the owner for Part A (Sections I and II) to determine compliance with Title VI, Subtitle D of the Housing and Community Development Act of 1992 (Title VI-D).  MFH staff is also required to notate findings on page two of Addendum B in the section marked “This Section is for Multifamily Housing Staff only.”  (Refer to page 16 of this document.)  

When monitoring the owner’s compliance with Title VI-D, MFH staff must review the information provided by the owner documented in Sections I and II of Part A.  MFH staff should pay close attention to responses for consistency with Title VI-D.  For example, If the owner/agent has indicated in Section I, item 1 that the property is exclusively for the elderly and has indicated in item 3 that there is supporting documentation that the project must serve only elderly tenants, MFH staff must request documentation from the owner to determine that the owner’s occupancy preferences are consistent with the Title VI-D statute.  If inconsistencies are identified, MFH staff must follow the instructions below for “Findings and Possible Noncompliance.”

If the owner/agent has indicated in Section I, item 4 that there is an occupancy preference for the elderly pursuant to Section 651 of Title VI-D, MFH staff must review the information provided in items 4a, 4b, and 4c to ensure consistency with the provisions of Section 651 of Title VI-D.  If inconsistencies are determined, MFH staff must follow the instructions below for “Findings and Possible Noncompliance.”

If the owner/agent has indicated in Section I, item 5 that there is an occupancy restriction for the elderly pursuant to Section 658 of Title VI-D, MFH staff must review the information to ensure consistency with the provisions of Section 658 of Title VI-D.  If inconsistencies are determined, MFH staff must follow the instructions below for “Findings and Possible Noncompliance”.

If the owner/agent has indicated that there are no occupancy preferences for the elderly, no additional review is required and MFH staff should indicate “Title VI, Subtitle D of the Housing and Community Development Act of 1992  - Not Applicable”.

If the owner fails to submit the information, HUD staff cannot perform the Title VI-D review.  Therefore, HUD staff must flag the owner in APPS and refer the matter to FHEO for enforcement action.

Findings 

If potential noncompliance issues are identified during the review or if additional information is required, MFH field staff must notify the owner/agent and require a response within 30 days.  (Refer to the attached sample letter.)  The letter should identify the questionable responses and request additional supporting documentation.  If the owner responds within the 30-day timeframe, MFH field staff will determine if the information provided by the owner is acceptable.  If the information is acceptable, MFH staff must complete the Title VI-D review section on page 2 of Addendum B and maintain documentation in the project file.  No additional action by MFH staff is required.  

If the information received from the owner is not acceptable or if the information is not received within 30 days, MFH staff must complete page 2 of Addendum B, maintain documentation in the project file, flag the owner in APPS, and refer the matter to FHEO field staff for enforcement action.

Noncompliance Flags

If Part A is not received, the Title VI-D compliance review cannot be performed, the owner is deemed in noncompliance with program requirements, and a flag should be entered in the Active Partners Performance System (APPS) for noncompliance with HUD’s business Agreements.  

When entering the flag in APPS, MFH staff should select “Noncompliance of Any HUD Obligation,” which would apply to any violation of HUD’s business agreements, which includes the Regulatory Agreement and/or Housing Assistance Payment Contract.  

The Regulatory Agreement states:

“The mortgaged property, equipment, buildings, plans, offices, apparatus, devises, books, contracts, records, documents, and other papers relating hereto shall at all times be maintained in reasonable condition for proper audit and subject to examination and inspection at any reasonable time by the Secretary or his duly authorized agents.  Owners shall keep copies of all written contracts or other instruments which affect the mortgaged property, all or any of which may be subject to inspection and examination by the Secretary or his duly authorized agents.”

The Housing Assistance Payment Contract states:

“(a) The Owner shall furnish any information and reports pertinent to this Contract as reasonably may be required from time to time by HUD and the PHA (where the CA is the PHA).

(b) The Owner shall permit HUD and the PHA (where the CA is a PHA ) or any of their duly authorized representatives to have access to the premises and, for the purpose of audit and examination, to have access to any books, documents, papers and records of the Owner that are pertinent to compliance with this Contract, including the verification of information pertinent to the housing assistance payments.”

The flag should not be removed until the owner has submitted a completed Part A to the local HUD office.   
SAMPLE LETTER TO OWNER FOR TITLE VI-D COMPLIANCE

Mr. John Smith

Owner, ABC Corporation

123 Highway Drive

Civil Rights, MD  20774



Re:  
Chapel Oaks Apartments

Dear Mr. Smith,


During a review of the Part A of Addendum B that you provided to the U.S. Department of Housing and Urban Development (HUD) during an on-site management review, it was determined that additional information is required.  This information is reviewed to determine if your occupancy preferences are in accordance with Title VI, Subtitle D of the Housing and Community Development Act of 1992 (Title VI-D).  The U.S. Department of Housing and Urban Development is responsible for ensuring that all tenants are provided a fair and equal opportunity to occupy units in all projects that receive federal financial assistance.

Accordingly, please provide a copy of the (insert documentation requested here) for review.  This information must be received in our office by no later than (insert date 30 days from date of the letter).  Failure to submit this information submit the requested information within 30 days from the date of this letter will result in a flag in HUD’s Active Partners Performance System (APPS) and possible enforcement action by HUD’s Office of Fair Housing and Equal Opportunity.  Once the flag is entered into APPS, the flag can only be removed upon receipt of acceptable information for compliance with Title VI-D in the local HUD Office. 

Your assistance in this matter would be appreciated.  







Sincerely,







Sally Sue Martin







Project Manager

Housing and Community Development Act of 1992

Title VI, Subtitle D – Authority to Provide Preferences for Elderly Residents and Units for Disabled Residents in Certain Section 8 Assisted Housing

Background
There were significant changes to HUD’s occupancy policies with respect to occupancy by elderly persons and persons with disabilities.  The Housing and Community Development Act of 1992 (HCDA) changed the definition of “elderly” with respect to project occupancy.  Some of the earlier multifamily housing program definitions for “elderly” included non-elderly persons with disabilities.  However, the HDCA revised the definition to include only persons 62 years of age or older.  The Title VI, Subtitle D of the HCDA also provides the authority for occupancy preferences in housing for the elderly and persons with disabilities.  The HDCA states as follows:

SEC. 651. AUTHORITY.

Notwithstanding any other provision of law, an owner of a covered section 8 housing project (as such term is defined in section 659) designed primarily for occupancy by elderly families may, in selecting tenants for units in the project that become available for occupancy, give preference to elderly families who have applied for occupancy in the housing, subject to the requirements of this subtitle. [42 U.S.C. 13611]

Sec. 652. RESERVATION OF UNITS FOR DISABLED FAMILIES.

(a) REQUIREMENT. – Notwithstanding any other provision of law, for any project for which an owner gives preference in occupancy to elderly families pursuant to section 651, such owner shall (subject to sections 653, 654, and 655) reserve units in the project for occupancy only by disabled families who are not elderly or near-elderly families (and who have applied for occupancy in the housing) in the number determined under subsection (b).

(b) NUMBER OF UNITS. – Each owner required to reserve units in a project for occupancy under subsection (a) shall reserve a number of units in the project that is not less than the lesser of –

(1) the number of units equivalent to the higher of –

(A) the percentage of units in the project that were occupied by such disabled families upon the date of the enactment of this Act; or

(B) the percentage of units in the project that were occupied by such families upon January 1, 1992; or

(1) 10 percent of the number of units in the project. [42 U.S.C. 13612]

SEC. 653. SECONDARY PREFERENCES.

(a) INSUFFICIENT ELDERLY FAMILIES. – If an owner of a covered section 8 housing project in which elderly families are given a preference for occupancy pursuant to section 651 determines (in accordance with regulations established by the Secretary) that there are insufficient numbers of elderly families who have applied for occupancy in the housing to fill all the units in the project not reserved under section 652, the owner may give preference for occupancy of such units to disabled families who are near-elderly families and have applied for occupancy in the housing.

(b) INSUFFICIENT NON-ELDERLY DISABLED FAMILIES. – If an owner of a covered section 8 housing project in which elderly families are given a preference for occupancy pursuant to section 651 determines (in accordance with regulations established by the Secretary) that there are insufficient numbers of disabled families who are not elderly or near-elderly families and have applied for occupancy in the housing to fill all the units in the project reserved under section 652, the owner may give preference for occupancy of units so reserved to disabled families who are near-elderly families and have applied for occupancy in the housing. [42 U.S.C. 13613]

SEC. 654. GENERAL AVAILABILITY OF UNITS.

If an owner of a covered section 8 housing project in which disabled families who are near-elderly families are given a preference for occupancy pursuant to subsection (a) or (b) of section 653 determines (in accordance with regulations established by the Secretary) that there are an insufficient number of such families to fill all the units in the project for which the preference is applicable, the owner shall make such units generally available for occupancy by families who have applied, and are eligible, for occupancy in the housing, without regard to the preferences established pursuant to this subtitle. [42 U.S.C. 13614]

SEC. 655. PREFERENCE WITHIN GROUPS.

Among disabled families qualifying for occupancy in units reserved under section 652, and among elderly families and near-elderly families qualifying for preference for occupancy pursuant to section 651 or 653, preference for occupancy in units that are assisted under section 8 of the United States Housing Act of 1937 shall be given to disabled families according to the preferences for occupancy referred to in section 8(d)(1)(A)(i) of the United States Housing Act of 1937 and the first sentence of section 8(o)(3)(B) of such Act, to elderly families according to such preferences, and to near-elderly families according to such preferences, respectively. [42 U.S.C. 13615]

SEC. 656. PROHIBITION OF EVICTIONS.

Any tenant who, except for reservation of a percentage of the units of a project pursuant to section 652 or any preference for occupancy established pursuant to this subtitle, is lawfully residing in a dwelling unit in a covered section 8 housing project, may not be evicted or otherwise required to vacate such unit because of the reservation or preference or because of any action taken by the Secretary of Housing and Urban Development or the owner of the project pursuant to this subtitle. [42 U.S.C. 13616]

SEC. 657. TREATMENT OF COVERED SECTION 8 HOUSING NOT SUBJECT TO ELDERLY PREFERENCE.

If an owner of any covered section 8 housing project, designed primarily for occupancy by elderly families does not give preference in occupancy to elderly families as authorized in this subtitle, then elderly families (as such term was defined in section 3 of the United States Housing Act of 1937 before the date of the enactment of this Act) shall be eligible for occupancy in such housing to the same extent that such families were eligible before the date of the enactment of this Act. [42 U.S.C. 13617]

SEC. 658. TREATMENT OF OTHER FEDERALLY ASSISTED HOUSING.

(a) RESTRICTED OCCUPANCY. – An owner of any federally assisted project (or portion of a project) as described in subparagraphs (D), (E), and (F) of section 683(2) that was designed for occupancy by elderly families may continue to restrict occupancy in such project (or portion) to elderly families in accordance with the rules, standards, and agreements governing occupancy in such housing in effect at the time of the development of the housing.

(b) PROHIBITION OF EVICTIONS. – Any tenant who is lawfully residing in a dwelling unit in a housing project described in subsection (a) may not be evicted or otherwise required to vacate such unit because of any reservation or preferences under this subtitle or because of any action taken by the Secretary of Housing and Urban Development or the owner of the project pursuant to this subtitle. [42 U.S.C. 13618]

SEC. 659. COVERED SECTION 8 HOUSING.

For purposes of this subtitle, the term '”covered section 8 housing' means housing described in section 683(2)(G) that was originally designed for occupancy by elderly families. [42 U.S.C. 13619]

SEC. 683. DEFINITIONS.

For purposes of this title:

(1) ELDERLY, DISABLED, AND NEAR-ELDERLY FAMILIES. – The terms “elderly family”, “disabled family”, and “near-elderly family” have the meanings given the terms under section 3(b)(3) of the United States Housing Act of 1937.

(2)  FEDERALLY ASSISTED HOUSING. – The terms ‘federally assisted housing” and ‘project’ mean-

(A) a public housing project (as such term is defined in section 3(b) of the United States Housing Act of 1937);

(B) housing for which project-based assistance is provided under section 8 of the United States Housing Act of 1937;

(C) housing that is assisted under 202 of the Housing Act of 1959 (as amended by section 801 of the Cranston-Gonzalez National Affordable Housing Act);

(D) housing that is assisted under section 202 of the Housing Act of 1959, as such section existed before the enactment of the Cranston-Gonzalez National Affordable Housing Act;

(E) housing financed by a loan or mortgage insured under section 221(d)(3) of the National Housing Act that bears interest at a rate determined under the proviso of section 221(d)(5) of such Act;

(F) housing insured, assisted, or held by the Secretary or a State or State agency under section 236 of the National Housing Act; and

(G) housing constructed or substantially rehabilitated pursuant to assistance provided under section 8(b)(2) of the United States Housing Act of 1937, as in effect before October 1, 1983, that is assisted under a contract for assistance under such section.

