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MEMORANDUM TQ  John J. Coonts, Director, Ofice of |nsured
Single Family Housing, HS

FROM Bruce S. Al bright, Assistant General Counsel
Single Fam |y Mrtgage Division, CS

SUBJECT: Disclosure of Purchasers' Social Security Nunbers

Two i ssues have come to our attention recently concerning
FHA requirements for disclosure of social security numbers
(SSNs). The first issue, which we have discussed with nmenbers of
your staff, is the legality of requiring persons purchasing
single famly property fromFHA to disclose their SSNs even if
the purchases are not financed through an FHA program The
second issue is the legality of allow ng exceptions to the
requi rement that applicants for an FHA-i nsured nortgage nust
disclose their SSNs, particularly in light of a 1996 |egislative
change.

Section 7 of the Privacy Act of 1974 forbids a governmenta
entity fromrequiring persons to disclose their SSNs as a
condition of receiving any right, benefit or privilege provided
by | aw except when required by Federal statute. Two other
Federal statutes are pertinent to this discussion: Section 165
of the Housing and Urban Devel opnent Act of 1987 and 31 U.S. C
7701.

Section 165 permits HUD to require disclosure of SSNs as
foll ows:

SECTI ON 165. PREVENTI NG FRAUD AND ABUSE | N DEPARTMENT OF
HOUSI NG AND URBAN DEVELOPMENT PROGRAMS

(a) DI SCLOSURE OF SOCI AL SECURI TY ACCOUNT NUMBER. --As a
condition of initial or continuing eligibility for
participation in any program of the Department of Housing
and Urban Devel opnent involving | oans, grants, interest or
rental assistance of any kind, or nortgage or |oan

i nsurance, and to ensure that the |l evel of benefits provided
under such prograns is proper, the Secretary of Housing and
Urban Devel opnent nmay require that an applicant or
participant (including nmenbers of the household of an
applicant or participant) disclose his or her social
security account nunber or enployer identification nunber to
the Secretary.

(b) DEFINTIONS. --For purposes of this section, the terns
"applicant” and "participant"” shall have such neani ngs as



the Secretary of Housing and Urban Devel opnent by regul ation
shal | prescribe. Such terns shall not include persons whose
invol venent is only in their official capacity, such as
State or local officials or officers of |ending
institutions. [42 U S.C 3543]

Section 7701(b) of 31 U S.C. requires disclosure of SSNs as
foll ows:

The head of an agency adninistering an included Federal
| oan program shall require a person applying for a | oan
under a programto provide that person's taxpayer
identification nunber [i.e, social security nunber of
enpl oyer identification nunber.]

The key term "included Federal |oan program' is defined by
i ncorporating by reference the definition in Section 6109 of the
I nternal Revenue Code (IRC). Oiiginally the definition required
an OMB determ nation that a program shoul d be incl uded.
Section 31001(y) of the Debt Collection |Inprovenment Act of 1996
amended the IRC definition so that it now includes "any Federa
program under which the United States or a Federal agency nmkes,
guar ant ees, or insures |loans."

Property Disposition |Issue

We understand that FHA would like to be able to require
purchasers of single fam |y properties to provide their SSNs as a
means of ensuring that the purchasers are going to be owner-
occupants and not investors. This beconmes especially inportant
where the owner-occupants are provided an earlier opportunity
than investors to purchase properties or are eligible for other
sal es incentives.

We have reviewed the |egislative history of Section 165.
The Section appears in the title |abelled "Housing Assistance"
relating to assistance/subsidy prograns. According to
Sen. Rep. 100-21, page 17, "this information would permt HUD to
verify current wage and benefit information and avoid fraud and
abuse." On page 35, that report states that HUD woul d have "the
option of collection of social security nunbers of program
applicants or participants as a condition of initial or
continuing eligibility in HUD housing prograns.” Simlarly,
H Rep. 100-122(1), page 50, says that HUD would be able to
obtain social security nunbers "in order to insure that the |leve
of benefits under each programis correct."”

An argunent could be made that Section 165 shoul d be broadly
read to allow the collection of SSNs in order to prevent fraud
and abuse of HUD s property disposition program One could argue
that property disposition can be included under the category of
prograns involving "nortgage or |oan insurance" under the premni se
that the disposal of acquired property is an integral part of the
single fami|ly nortgage insurance prograns as a whole. Oaner-occupants
may be in a position to receive special advantages
under the property disposition programand HUD has the sanme need
for SSNs as a tool when conbatting fraud and abuse as it has for



the other prograns covered by Section 165.

There are potential consequences that FHA shoul d be aware
of , however, before proceeding with the collection of SSNs under
this authority. HUD has issued regulations to inplenent
Section 165 but those regulations currently do not apply to
property disposition that does not involve FHA nortgage
i nsurance. Section 165 requires that an "applicant" or
"participant” required to disclose an SSN be defined by
regul ation so that HUD woul d have to issue regulations in order
to apply Section 165 of the HCD Act to property purchasers. |If
FHA creates a new system of records for Privacy Act purposes by
collecting the SSNs for program enforcenment purposes, FHA woul d
have to publish notice of that fact in the Federal Register

It is not entirely clear that Section 165 can be broadly
interpreted to include the property disposition programas a
"mortgage insurance or |oan program" W question whether such a
broad interpretation is a good reading of the law. This could
lead to litigation if Housing declines to honor a contract for
the purchase of an acquired property because the purchaser fails
to disclose his or her SSN. Congress sought to nitigate such
harsh results by its passage of the Privacy Act. The court in
Doyl e v. WIlson, 529 F. Supp. 1343, 1348 (D. Del. 1892), stated
that agencies are prevented from penalizing an individual from
disclosing a SSN. "Section 7 of the Privacy Act broadly prohibits
a state [or Federal Governnment] from penalizing an individual in
any way because of his failure to reveal his social security
nunber upon request, except in certain narrowy defined
circunmstances." (Enphasis provided). W question whether a
broad interpretation of Section 165 conflicts with the concept of
narrowy defining the circunstances where collection of an SSN is
aut hori zed.

In addition to proceeding with the requirenent to request
the SSN, Housing may consider other options. One is to request
that Section 165 be anended to allow specifically for the
coll ection of SSNs from purchasers of properties from FHA
Anot her option is to nake the request for a purchaser's SSN
strictly voluntary rather than mandatory.

Di scl osure of SSNs by Applicants for Insured Mrtgages

VWil e Section 165 of the HCD Act of 1987 provides HUD with
di scretionary authority to collect SSNs fromparticipants in a
broad array of HUD prograns including applicants for FHA-insured
single fam |y nortgages, collection of SSNs is nmandated by
31 U.S.C. 7701 for applicants for insured nortgages. An argunent
can be made that Section 165 of the HCD Act is controlling and
that HUD has discretion to require the collection of SSNs from
sonme but not all applicant nortgagors. This argunent is based
upon sone general approaches to statutory interpretation, where
| ater statutes prevail over conflicting, earlier statutes, and
specific statutes prevail over nore general ones.

Section 165 was enacted in early 1988 while 31 U S.C. 7701
derives from Section 4 of the Debt Coll ection of 1982



On the surface it appears that Section 165 is the later
enactnent. Section 4 and 31 U S.C. 7710 incorporate 6109 of the
| RC, however, which was amended in 1996. The 1996 anmendnent is
crucial; it has the effect of renoving any discretion regarding
whi ch progranms are to be covered by the requirenment for

di scl osure of social security nunmbers in 31 U S.C. 7701

Formerly OMB had the discretion to determ ne coverage. Thus,

the 1996 change coul d be regarded as Congress' last word on the
subj ect and the statute incorporating it--31 U S.C 7701--as a
nore recent enactment than Section 165. It is also debatable
whet her Section 165 or 31 U S.C. 7701 should be regarded as the
nore specific statute. Section 165 is specifically directed to
HUD prograns, but to a variety of types of programs that may have
potential for fraud and abuse but that do not necessarily involve
debt. Although 31 U S.C 7701 is directed to all agencies, it is
specifically concerned with a tool for efficient debt collection
whet her or not fraud or abuse is involved. FHA s interest in
usi ng soci al security nunbers to further debt collection is
present even in the absence of fraud or abuse. |In any event,
these general approaches to statutory interpretation are sinply
gui delines that never demand a result that otherw se appears

i nconsistent with legislative intent.

We believe that it is doubtful that Congress intended to
relieve FHA of its obligation to collect SSNs for all nortgagors.
There is no apparent reason why Congress would renove from OVB
the discretion to exenpt any nortgage or |oan insurance prograns
from31l U S.C. 7701 but nevertheless intend that the Secretary of
HUD retain discretion to deci de whether or not SSNs are needed to
aid in debt collection efforts under FHA Single Fanily Mortgage
I nsurance Prograns. Congress is unlikely to be |ess concerned
with effective debt collection neasures in FHA prograns than in
ot her agenci es' nortgage and | oan insurance programs. |f you are
in concurrence with this conclusion, FHA' s current regul ati on and
handbook provi sion on collecting SSNs need to be re-exani ned for
possi bl e revision.

The regul ation, 24 CFR 203. 35, was adopted in connection
with inplementation of Section 165. It states

To be eligible for nortgage i nsurance under this part

[ 203], the nortgagor nust neet the requirenents for the
di scl osure and verification of Social Security and

Enpl oyer ldentification Nunbers, as provided by part
200, Subpart U, of this chapter

Subpart U was sinplified in 1996 as part of the Departnent's
regul ations streamining effort. Subpart U now refers the reader
to a new Subpart B of 24 CFR part 5, which is a consolidated
Depart ment -wi de provi sion on disclosure and verification of SSNs.

The current 24 CFR 5.216(b)(1) states:

Each i ndivi dual owner applicant must submit the

following information to the [nortgagee] when the
i ndi vi dual owner applicant's eligibility under the
programinvol ved is being determned: (1) (i) The



conpl ete and accurate SSNs assigned to the individua
owner applicant. . .; or (2) if an [applicant] has not
been assigned an SSN, a certification executed by the
i ndi vi dual (s) involved that neets the requirenments of
paragraph (j) of this section

The current 24 CFR 5.216(j) states: "The certification referred
to in paragraphs. . . (b)(2). . . of this section nust be in the
formand manner that HUD. . . prescribe[s] in applicable

admini strative instructions. "

Due to the | anguage quoted above, an individual owner
appl i cant does not becone ineligible for FHA single famly
nort gage i nsurance under the regul ations sinply because the
i ndi vidual has no SSN. An alternative is pernmitted:
certification neeting HUD s adm nistrative instructions nmay
be provided. Allowing this alternative is consistent with
Section 165, which is perm ssive, but it is not consistent with
31 U S.C. 7701 which permts no exception. The regulation is
susceptible to an application that would lead to a violation of
31 US.C 7701--if the statutes are reconciled as interpreted as
di scussed above--t hrough acceptance of individual applicants for
FHA-i nsured nortgages who | ack SSNs.

The handbook for FHA Single Fanily Mirtgage Credit Anal ysis,
4155.1 REV-4, paragraphs 2-2B, 3-1C and 3-2C, requires a soci al
security nunber for each borrower, co-borrower, or co-signer
Par agr aph 3-2C, however, permits an exception for "individuals
not required to obtain a social security nunber, such as
enpl oyees of the Worl d Bank, foreign enpl oyees of enbassi es,
etc." The handbook presents one type of problem FHA has
expressly created an exception that is not permtted by
31 U S.C. 7701. The regulation presents another type of problem
handbook restrictions can be waived by Field Ofices, as long as
regul atory and statutory provisions are not viol ated, and anyone
who is reviewing the legality of a waiver of the handbook
requi rement for SSNs may conclude that a waiver is legally
possi bl e and consistent with the regul ati ons and Section 165
wi t hout addressing the statutory issue presented by
31 U S.C 7701. The regulation's inplication that a SSNis not
an invariable statutory requirenment for an applicant for single
fam ly nortgage insurance can be m sl eading.

Housi ng has the option to consider one of two approaches to
correct the nisleading nature of the SSN regul ation.
Section 203.35 could be anended so that it excludes the
provisions of Part 5 that are inconsistent with 31 U . S.C. 7701
or Part 5 could be amended to nake clear that the "certification"
alternative is not available for individual applicants for FHA-insured
nor t gages.

Pl ease contact ne if you have any questions regarding this
menor andum



