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Time for Implementation of Section 232 Documents Extended
On March 14, 2013, the Department published a notice, “HUD Healthcare Facility Documents:  Notice Announcing Final Approved Documents and Assignment of OMB Control Number” (“Notice”) (FR–5623–N–03), making available a complete set of new/ revised Section 232 documents.  The revised Section 232 Healthcare documents can be found here.  To facilitate timely implementation of a rule published September 7, 2012 (“Rule”), the Notice made 47 of the 115 documents effective for transactions for which a firm commitment was issued on or after April 9, 2013 (documents listed below) -- the same date as some key Rule provisions (remaining documents have had a July 12, 2013 implementation date).  Certain industry groups have asserted that the April 9, 2013 date for new documents is problematic.  HUD agrees that the date may be problematic for some. 

To facilitate an extension of time to commence using the 47 documents listed below, HUD is amending the Rule, changing the implementation date of the relevant Rule provisions from April 9, 2013 to July 12, 2013.   The Rule amendment has, in turn, positioned HUD to change the implementation date for those 47 documents.  Accordingly, the 47 documents (listed below) that were to be used for transactions in which a firm commitment was issued on or after April 9, 2013, are now required to be used for transactions in which the firm commitment is issued on or after July 12, 2013.

Parties wishing to use new documents before their implementation date may do so.  If, however, a new mortgage insurance transaction does use new documents, then it must use all applicable new documents.  Exceptions may be considered on a case-by-case basis with respect to master lease documents and accounts receivable financing documents (since these are arrangements that may involve multiple transactions closing over an extended period of time).  

The 47 documents are: 

	1.
	HUD–91112–ORCF
	Request of Overpayment of Firm Application Exam Fee

	2.
	HUD–92466–ORCF
	Healthcare Regulatory Agreement—Borrower

	3.
	HUD–92466A–ORCF
	Healthcare Regulatory Agreement—Operator

	4.
	HUD–94000–ORCF
	Security Instrument/Mortgage/Deed of Trust

	5.
	HUD–94001–ORCF
	Healthcare Facility Note

	6.
	HUD–91710–ORCF
	Residual Receipts Note—Non Profit Mortgagor

	7.
	HUD–92223–ORCF
	Surplus Cash Note

	8.
	HUD–91110–ORCF
	Subordination, Non-Disturbance and Attornment Agreement of Operating Lease (SNDA)

	9.
	HUD–92420–ORCF
	Subordination Agreement—Financing

	10.
	HUD–2205A–ORCF
	Borrower’s Certificate of Actual Cost

	11.
	HUD–92323–ORCF
	Operator Security Agreement

	12.
	HUD–91116–ORCF
	Addendum to Operating Lease

	13.
	HUD–9839–ORCF
	Management Certification—Residential Care Facility

	14.
	HUD–91118–ORCF
	Borrower’s Certification—Completion of Critical Repairs

	15.
	HUD–92434–ORCF
	Lender Certification

	16.
	HUD–91117–ORCF
	Operator Estoppel Certificate

	17.
	HUD–91725–INST–ORCF
	Instructions to Guide for Opinion of Borrower’s and Operator’s Counsel

	18.
	HUD–91725–CERT–ORCF
	Exhibit A to Opinion of Borrower’s Counsel—Certification

	19.
	HUD–91725–ORCF
	Guide for Opinion of Borrower’s Counsel

	20.
	HUD–92325–ORCF
	Guide for Opinion of Operator’s Counsel and Certification

	21.
	HUD–91128–ORCF
	Initial Operating Deficit Escrow Calculation Template

	22.
	HUD–92414–ORCF
	Latent Defects Escrow

	23.
	HUD–9443–ORCF
	Minor Moveable Escrow

	24.
	HUD–92476–ORCF
	Escrow Agreement Noncritical Deferred Repairs

	25.
	HUD–91123–ORCF
	Design Professional’s Certification of Liability Insurance

	26.
	HUD–93305–ORCF
	Agreement and Certification

	27.
	HUD–92441–ORCF
	Building Loan Agreement

	28.
	HUD–92441a-ORCF
	Building Loan Agreement Supplemental

	29.
	HUD–92450–ORCF
	Completion Assurance

	30.
	HUD–92442–ORCF
	Construction Contract

	31.
	HUD–92554–ORCF
	Supplementary Conditions of the Contract for Construction

	32.
	HUD–92479–ORCF
	Offsite Bond—Dual Obligee

	33.
	HUD–92452–ORCF
	Performance Bond—Dual Obligee

	34.
	HUD–92452A–ORCF
	Payment Bond

	35.
	HUD–92455–ORCF
	Request for Endorsement

	36.
	HUD–92412–ORCF
	Working Capital Escrow

	37.
	HUD–9442–ORCF
	Memo for Post-Commitment Early Start of Construction Request

	38.
	HUD–92415–ORCF
	Request for Permission to Commence Construction Prior to Initial Endorsement for Mortgage Insurance (Post-Commitment Early Start of Construction)

	39.
	HUD–90020–ORCF
	A/R Financing Certification

	40.
	HUD–92322–ORCF
	Intercreditor Agreement (for AR Financed Projects)

	41.
	HUD–92211–ORCF
	Master Lease Addendum

	42.
	HUD–92331–ORCF
	Cross-Default Guaranty of Subtenants

	43.
	HUD–92333–ORCF
	Master Lease SNDA

	44.
	HUD–92335–ORCF
	Guide for Opinion of Master Tenant’s Counsel

	45.
	HUD–92337–ORCF
	Healthcare Regulatory Agreement—Master Tenant

	46.
	HUD–92339–ORCF
	Master Lease Estoppel Agreement

	47.
	HUD–92340–ORCF
	Master Tenant Security Agreement


For any firm commitments that have been issued with language requiring the new 232 documents (both the reference to the new 232 documents in standard conditions and special conditions), Lenders may submit an amendment request to their assigned Closer for processing.

Back to top
New ORCF Documents on Web – Structured By Loan Type

ORCF is in the process of reorganizing its documents page to provide separate directories for each Section 232 loan type.  This will allow applicants to easily identify all documents-- from application submission through closing—for that loan type.  As of this Email Blast, the Section 232/223a7 and 232/223f directories are available. Other loan types will be available in the near future.  The new web directories can be found in the same location already used, the Underwriting Guidance Home Page section; the current documents will be available there as well during this transition period.  The sections are clearly labeled to identify which are using the new documents and which are using the current/existing documents.  

Back to top
Changes for Non-Profit Borrowers in the New Regulatory Agreement (HUD-92466-ORCF)

A new Borrower Regulatory Agreement was included in the March 14, 2013 Federal Register Notice (FR–5623–N–03) which has changes that will impact non-profit Borrowers and the way their distributions are approved or allowed.

Specifically, for Firm Commitments issued on or after July 12, 2013, there will no longer be separate Regulatory Agreements for For-Profit and Non-Profit Borrowers.  Instead, there will be only one Borrower Regulatory Agreement, but the first page of that Agreement will indicate whether the Borrower is For-Profit or Non-Profit and, if the Borrower is a Non-Profit Borrower, the page will further indicate whether or not the Borrower is permitted to take distributions.  If a Non-Profit Borrower is permitted to take distributions, as indicated on the first page of the Agreement, then to the extent that the annual audited financial statement of such Non-Profit Borrower demonstrates Surplus Cash, such Non-Profit Borrower may make distributions of such Surplus Cash, upon meeting specific conditions, as set forth in that Regulatory Agreement and as summarized below.  The Non-Profit Borrower taking Distributions must evidence, with appropriate documentation sufficient for audit and HUD monitoring purposes, compliance with each of the specific conditions at the time such distribution is made, and must retain such documentation in accordance with Program Obligations, for audit and HUD monitoring purposes.  

For new Section 232/223a7 refinances, with Firm Commitments issued on or after July 12, 2013, where the existing Regulatory Agreement is profit-motivated, the project will continue to be regulated as for-profit.  If the existing Regulatory Agreement is non-profit, the project will continue to be regulated fully as a non-profit, and will be required to deposit all surplus cash into a residual receipts account, the funds of which are accessible only with HUD approval for eligible purposes consistent with the newly executed regulatory purposes.

For new Section 232/223f refinances and all other new projects, if the project is underwritten at a level higher than the benchmark LTV for profit-motivated projects, HUD will regulate the project fully as a non-profit.  The borrower will be required to deposit all surplus cash into a residual receipts account, the funds of which are accessible only with HUD approval for eligible purposes consistent with the newly executed regulatory purposes.  If underwritten at or below the benchmark LTV for profit-motivated projects, HUD will allow the borrower’s distribution of surplus cash, provided conditions set forth in the Regulatory Agreement (and summarized below) are met. 

Benchmarks for Maximum LTV’s for Profit-Motivated Projects:

· 223f = 80% LTV

· New construction, Sub. Rehab, 241a, and Blended Rate:

· Primarily SNF:  80%

· Primarily ALF:  75%

Surplus Cash Criteria for Non-Profit Borrowers Who Are Eligible to Take Distributions:

The following provisions in the Regulatory Agreement govern when a non-profit that is eligible to take distributions from surplus cash, rather than depositing the surplus cash into its residual receipts account: 

(i) Distributions may only be made after the end of any annual or semi-annual fiscal period, and when the Borrower can demonstrate positive Surplus Cash (pursuant to Section 15 of the Regulatory Agreement), at the end of the immediately prior annual or semi-annual fiscal period;

(ii) Operator is in good standing with the applicable licensing agency and has no open state compliance issues or special focus facility designation; 

(iii) No unresolved audit findings in the annual audited financial statements exist relating to the Project;

(iv) Borrower and Operator are in compliance with the terms of this Agreement and the Operator’s Regulatory Agreement, respectively, with no notice of noncompliance or violation from HUD; 

(v) No defaults exist under any of the Loan Documents and all payments required by any of the Loan Documents are current, with no notice of noncompliance or violation from HUD; and

(vi) The balance of the Residual Receipts account remains equal to no less than six months of the Borrower’s required debt service (including any mortgage insurance premium, escrow deposit, reserve deposits, or any other payments required by Borrower pursuant to the Loan Documents).

The Regulatory Agreement further speaks to when funds may be withdrawn from the Residual Receipts account.  In the case of a non-profit that is permitted to take distributions, the same criteria applicable to determining the ability to retain surplus cash are used when evaluating requests to withdraw funds from the residual receipts account.

Back to top
Nursing Homes with National Fire Protection Association (NFPA)-13 Non-Compliant Sprinkler Systems

CMS has required that all nursing homes be fully sprinklered per the 1999 Edition of the NFPA-13 Standard for the Installation of Sprinkler Systems by August 13, 2013.  CMS maintains a publicly available database of which properties are fully sprinkled.  If you are considering submitting a mortgage insurance application for a nursing home, or have a mortgage insurance application pending, you should assure yourself that the facility is listed on the CMS database as fully sprinkled.  If the facility is not listed on the CMS database, you should contact the assigned underwriter or, if not yet assigned, then LeanThinking@hud.gov promptly.

To determine whether a project is listed as fully sprinklered on the CMS database, go to the following website (here) and follow the instructions below:

· From the drop down menu called “Select A Database”, select “Nursing Home Compare – About The Nursing Home” and then click on the “Continue” button 

· Click on the “Download” button for the CSV Flat Files option (2nd “Download” button from the top).

· Click “Open” to open the ZIP file folder that will pop up. 

· Within the ZIP file folder is an Excel Spreadsheet called “NHC_NH.csv”   Click on it to open it up.

· In the Excel Spreadsheet:  

· “Column M- Sprinkler Status”  indicates if the facility is Fully, Partially or Not Sprinklered  and 

· “Column I- Fire Survey Date” indicates the date of that determination by the state surveyor.

Back to top
Bridge Loans and Debt Seasoning

ORCF did not intend to suggest in the February 28, 2013 Email Blast article addressing eligible indebtedness that bridge loan debt, which the lender demonstrates to have been used for an eligible purpose, must still season.  

Back to top
Advisory Base Flood Elevations

ORCF requires elevation of new structures in accordance with the most recent FEMA data.  The latest FEMA data includes Advisory Base Flood Elevations (ABFEs) and Preliminary Flood Insurance Rate Maps (P-FIRMs).  ABFE maps are available for Sandy affected areas in New York and New Jersey.  Please refer to the FEMA website (here) to determine if your new construction site is in an affected area.  If higher elevations are required by locally adopted code or standards, those higher standards would apply.  Please consult with LeanThinking@hud.gov before commencing a new construction project in the Sandy affected areas. 

Back to top
Submitting Key Environmental Concerns in Advance of Application Submission

As a reminder, per the March 30, 2012 Email Blast, ORCF is available to review key environmental issues prior to application via its Lean Thinking email box. We encourage you to submit questions on unusual site conditions, such as soil contamination, explosive hazards, unacceptable noise levels, fall hazards, etc., to LeanThinking@HUD.gov.  By submitting potential environmental concerns prior to application submission, lenders may avoid wasted time and effort by early consultation with ORCF.

Back to top
Interest Rate Reductions on Performing Loans

ORCF is in the process of updating its process for approving interest rate note modification for performing loans.  We anticipate posting procedural guidance for this on our website soon in the Loan Servicing Guidance Home Page section. 

Back to top
2013 Eastern Lenders Association Lean (ELA) Training Presentation Slides and Survey

The 2013 ELA Lean Training Event, conducted March 13-14 in Philadelphia, PA, was designed to train lenders who participate in the Office of Residential Care Facilities programs, including Development, Asset Management, and Policy related activities.  The event was an opportunity to promote risk mitigation initiatives, collaborate and exchange information on the lending environment, and discuss FHA’s developments and current policies and initiatives.  The training provided an open, Lean atmosphere for constructive dialogue between Industry and ORCF staff.  Below are the links to the presentations delivered during the training.  Also, please feel free to the complete the feedback survey below to help us improve your Lean training experience.

Presentation slides available here. 

Survey available here.

Back to top
Office of Healthcare Programs Organizational Chart

The Office of Healthcare Programs, which includes ORCF, has posted an updated organization chart online (under General Overview heading here).  The organizational chart provides organizational information for all three of ORCF’s divisions: Production, Asset Management and Lender Relations, and Policy and Risk Analysis.  

Back to top
FROM THE CLOSING CORNER

“Comfort Letters” 

In limited circumstances involving complex transactions (typically transactions that are part of portfolios), parties have occasionally requested letters (sometimes labeled “comfort letters”) conditioning HUD’s exercise of its rights under certain contractual agreements on a party’s concurrent noncompliance with some other identified document(s).  HUD has considered this matter in the context of the comprehensive set of documents published March 14, 2013.  HUD does not anticipate such letters being necessary going forward.

Back to top
Document Links Included In This Blast

1. March 14, 2013 Federal Register Notice (FR–5623–N–03) HUD Healthcare Facility Documents: Notice Announcing Final Approved Documents and Assignment of OMB Control Number
2. Revised Section 232 Healthcare Documents
3. Underwriting Guidance Home Page
4. CMS Database for NFPA-13 Compliance
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9. Office of Healthcare Programs Updated Organizational Chart
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Need to Reference Previous Lean 232 Updates?  Previous E-Newsletters (Email Updates) can be found at: http://portal.hud.gov/hudportal/HUD?src=/federal_housing_administration/healthcare_facilities/section_232/lean_processing_page/underwriting_guidance_home_page/previous_e_newsletters
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare or further Lean 232 questions can be emailed to the Lean Thinking mailbox at LeanThinking@hud.gov 

Have your loan servicing colleagues joined our email list?  The Email Blasts contain information relevant to them as well.  You might suggest they sign up online. 

Past Lean 232 Updates are available online here.
Have questions about the Lean 232 Program? Please contact LeanThinking@hud.gov. 
For more information on the Lean 232 Program, check out: http://www.hud.gov/healthcare. 

We hope that you will want to continue receiving information from HUD. We safeguard our lists and do not rent, sell, or permit the use of our lists by others, at any time, for any reason. If you wish to be taken off this mailing list, please go here. 

