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Subject:  Pre-foreclosure Sale Exceptions to Occupancy Requirement

The Pre-foreclosure Sale option has increased in use since

implementation of the Loss Mitigation Program.  The Department

continues to encourage mortgagees to use this procedure to assist

eligible mortgagors in disposing of their property when

circumstances prevent the mortgagor from remaining in the home;

thus, delaying a foreclosure and allowing the mortgagor to market

and hopefully sell the property to a third party buyer at its

approximate current fair market value.

However, when a situation arises in which a mortgagee believes

that it would be in HUD's best interest to except a specific

requirement of the PFS procedure, and contacts the local HUD Office

with jurisdiction over the subject property to request a "variance"

from the criterion, the local HUD Office must respond to the

variance request.

Many questions have been addressed to Headquarters regarding

requests for exceptions to the mortgagor occupancy requirement.  In

certain situations this requirement may be excepted, when all other

requirements have been met, and only if the request is reasonable

and appropriate (examples are attached).  One of the following

evidences surrounding the reason for the non-owner occupancy

exception must be confirmed and documented by the mortgagee:

     o    Forced relocation/termination

     o    Loss of income (involuntarily) or permanent job loss

     o    No rental of the property prior to request for PFS

     o    Good faith effort to market the property at current

          fair market value
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As indicated in previous directives, it is imperative to avoid

ethical conflicts and even the appearance of a conflict of interest

in decisions regarding the approval of an exception to the PFS

occupancy requirement.  Headquarters should be contacted for advice

only in situations where the local HUD Office is unsure of the

program, but would grant the request if it could.

Current legislation at Section 204(a) of the National Housing

Act permits HUD to approve a PFS only if the mortgage is in

default, even if all other conditions for a PFS are met.

Remember, participation in the Pre-foreclosure Sale procedure

is not an entitlement, and should never be made available for

reasons of convenience to unqualified persons.  As always, the

mortgagee's request for a variance from this criterion because the

financial circumstances predating the mortgagor's default are

questionable, should be denied.

                         Sincerely yours,

                         Nicolas P. Retsinas

                         Assistant Secretary for Housing-

                           Federal Housing Commissioner

Attachment

                              Notice 97-           ATTACHMENT

Examples:

Case 1:   A loan originated in 4/93.  Ms. is laid off her job in

          4/95.  She is out of work until 12/95.  New job pays

          approximately $15,000 less than previous salary.  Ms.

          files bankruptcy.  Bankruptcy released 11/96.  Ms. moved

          out of the house in 9/96 and rented the property.  In

          3/97, Ms. listed the property.  The as is value is

          $65,000 which value to principal ratio is 69.8%. Does she

          qualify for the PFS program?

Response: Approve or Disapprove.  Disapprove, the homeowner rented

          the property prior to listing it for sale.  Had she

          listed the property for sale immediately upon vacating,

          she would have been eligible for the PFS. (The ratio can

          go as low as 63% if all other requirements had been met.)

Case 2:   Loan originated 7/92.  Mr. was laid off from his job in

          1/94.  He found a job out of State and moved out.  A

          buyer could not qualify to buy, but signed a lease-to-buy

          agreement and rented until 1/97 when the buyer stopped

          making payments and moved out due to divorce.  January

          1997, the homeowner wants to sell the property which is

          valued at $87,000.  The value to principal ration is 89%.

          Do they qualify for the PFS program?

Response: Approve or Disapprove.  Disapprove, the homeowners rented

          the property for approximately 3 years.  The PFS was not

          established to help out "investors" when they run into a

          bad situation.

Case 3:   Loan originated 6/93.  Mr. employed at a Naval Air Center

          since 1988.  May 1995, Center began laying off and

          transferring employees to other areas.  December 1995,

          Mr. accepted offer to transfer to another area.  He

          listed the house expecting a sale to cover at least the

          amount owed.  He did not receive any offers until he

          reduced the price to $65,000.  The house appraised at

          $64,000.  The value to principal ratio is 71.6% Does he

          qualify for the PFS program?

Response: Approve or Disapprove.  Approve, the homeowner listed the

          home immediately upon vacating the premises and the ratio

          is within the boundaries.

