                    U.S. Department of Housing and Urban Development

                                   Office of Housing

Special Attention of:                   Notice H 96-29 (HUD)

All Secretary's Representatives

All State Coordinators                  Issued:  April 30, 1996

All Area Coordinators                   Expires:  April 30, 1997

All Housing Directors                   Cross References:

All Single Family Division Directors

Subject:  Extension of Notice H 91-20 (HUD), Fraud, Waste and Mismanagement

Vulnerability Secretary-Held Mortgages - Section 235

     Notice H 91-20 (HUD), issued March 4, 1991, is being extended to April

30, 1997.

     If you have any questions regarding the attached Notice, please contact

the Single Family Servicing Division on 202-708-3680.

                         Assistant Secretary for Housing-

                         Federal Housing Commissioner

Attachment

HSIS:   Distribution: W-3-1,R-1,R-2,R-3-1(H)(RC),R-3-2,R-3-3,R-6, R-6-2, R-7,

               R-7-2, R-8

               U.S. Department of Housing and Urban Development

                              HOUSING

Special Attention of:                        Notice H 91-20

All Directors, Office of Housing

All Field Office Managers

All Directors, Housing Management             Issued:  3/4/91

 Division                                    Expires:  3/31/92

All Chiefs, Single Family Loan

 Management                                  Cross References:

All Supervisory Single Family Loan

 Specialists

Subject:  Fraud, Waste and Mismanagement Vulnerability Secretary-Held

Mortgages - Section 235

     The Department is making every effort to reduce its vulnerability to

fraud, waste and mismanagement in connection with the, Section 235 Mortgage

Insurance Program. We do not want to underpay mortgage assistance, nor do we

want to overpay such assistance.  Therefore, supervisors must actively involve

themselves in the mortgagor recertification process for Secretary-held

mortgages.  Supervisors are the responsible individuals to ensure that

mortgagor recertifications are timely, accurate and complete.

     Supervisors at each level must assure that the mortgagor

recertifications are accomplished in accordance with outstanding instructions.

The Single Family Mortgage Notes System provides Report 471, "Monthly Summary

of Assistance Payments Due Under Section 235I and 235J," to each Field Office.

This Report gives the mortgages for which assistance payments were made during

the preceding month, and the mortgages for which mortgagor s were not

certified on a timely basis.  In using this report, be aware that the Loan

Servicer has 30 days after the recertification date to complete the

recertification process.  Also, individually designed reports may be requested

by designated Regional staff.

     You must review each recertification for completeness and timeliness.

Supervisors must assure that the mortgagor completed the Form HUD 93101 on

time and completely, and that a verification of the mortgagor's employment and

income was requested. In any instance where the mortgage assistance was

overpaid, the Field Office must advise the Single Family Notes Branch in MIAS

by memorandum to add the overpaid assistance to the mortgagor's  loan as a

part of the total delinquency.
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     In addition, the supervisor must assure that in those instances where

the mortgagors did not return the Form HUD 93101, assistance payments were

properly suspended.

                                   Sincerely yours,

                                   Arthur J. Hill

                                   Acting Assistant Secretary for

Housing-                                Federal Housing Commissioner

                         U.S. Department of Housing and Urban Development

                                   Office of Housing

Special Attention of:

All Secretary's Representatives                   Notice H 96-29

All State Coordinators                             Issued: 04/30/96

All Area Coordinators                             Expired: 04/30/97

All Housing Directors

All SF Division Directors

All SF Chief Production & Real Estate

 Owned Branches

Subject:  Extension of Notice H 95-29 (HUD), Nationwide Pre-Foreclosure Sale

Procedure (Explained)

     Notice H 95-29 (HUD), issued April 4, 1995 is being extended to April

30, 1997.

     If you have any questions regarding the attached Notice, please contact

the Single Family Property Disposition Division on 202-708-2700.

                              Assistant Secretary for Housing-

                              Federal Housing Commissioner

Attachment

                    U.S. Department of Housing and Urban Development

Special Attention of:                   Notice  H 95-29 (HUD)

All Directors, Single Family

  Division                               Issued: 04/04/95

                                        Expires: 04/30/96

                                        Cross References:

Subject: NATIONWIDE PRE-FORECLOSURE SALE PROCEDURE EXPLAINED

     Several important documents pertaining to the Department's

Preforeclosure Sale ("PFS") procedure have recently been published or issued

and deserve your close attention and/or that of your designated staff.  Your

office should have already received copies of each.  They include:

          the Intern Rule (including new and amended regulations and a

"preamble" which responds to comments received after publication of the Notice

describing the PFS Demonstration), published in the Federal Register on

September 30, 1994, at 59 FR 50136, which details the new nationwide PFS

procedure);

          Mortgagee Letter 94-45 (including the PFS Information Sheet and

other forms used in implementing the PFS procedure);

          Claims Instructions (that is, changes to Chapter 8 of "FHA Single

Family Insurance Claims," handbook 4330.4) that were attached to Mortgagee

Letter 94-45; and

          a recent communication sent to housing counseling agencies along

with Mortgagee Letter 94-45.

All of these materials contain important information which establishes the

Department's philosophy and procedures for pre-foreclosure sales. Each should

be read by Single Family Servicing staff, and particularly closely by those

staff whose duties will include responding to questions and issues involving

any of the parties to the preforeclosure sale or the overall PFS procedure.

Although the "SF Loan Management Branch Chief" is mentioned herein as the

contact person for particular PFS-related functions, in light of the

Department's recent reorganization, this designation would apply to whomever

is the appropriate party with authority over such insured Single Family

servicing functions.
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     This Memorandum supplements the above documents and has two objectives

in providing guidance to local HUD staff carrying out the new PFS procedure.

The first is to underscore the general values governing HUD's approach to

preforeclosure sales, as a process and a desired outcome.  The second is to

provide specific information to local HUD staff to prepare them to address

incoming requests for assistance from parties involved in the PFS procedure.

It is felt that the most effective way to do the latter is to identify some of

the most common issues that local HUD staff can expect to confront when such

inquiries are received from mortgagees, mortgagors, and others.

     HOW THE DEPARTMENT VIEWS PRE-FORECLOSURE SALES

A.   The pre-foreclosure Sale procedure is seen by HUD as a model of

flexible, responsive, common-sense policy put into practice. When it works as

intended, it benefits every party involved mortgagor, mortgagee, HUD, real

estate sales professional, and other related participants.  It is an approach

that the Department is strongly encouraging mortgagees to incorporate into the

servicing of the FHA-insured mortgages in their portfolios. Rather than try to

make use of the PFS option "mandatory" for mortgagees under certain strict

circumstances (a totally unrealistic approach, given the many varying factors

and that, among others, individual mortgagors must be motivated to cooperate,

etc.), the Department is telling mortgagees that they can earn an

administrative fee of $1000, payable when they file a claim for FHA benefits,

if they follow HUD's procedures and criteria in allowing mortgagors to

participate in the PFS procedure, when the process concludes with a sale that

goes to "closing."

B.   The basic pre-foreclosure Sale procedure involves the mortgagee delaying

a foreclosure to permit the mortgagor to market and hopefully to sell his/her

property to a third party buyer at its approximate current fair market value.

The need for, and conditions preceding, a pre-foreclosure sale are explained

in the Mortgagee Letter, but basically, it has to do with the homeowner's lack

of equity in the home and the resulting inability to generate sufficient sale

proceeds to pay off the mortgage if the property sells for what it is

currently worth. This can be the result of stagnating or declining property

values in a neighborhood, or in an entire geographic area subject to economic

"hard times." Consequently, the Department recognizes that the need for

pre-foreclosure sales will vary over time within the jurisdiction of each

local HUD office.

C.   The PFS procedure is designed to work in the marketplace and generally

uses private-sector methods of real estate sales. Local HUD Offices can grant

exceptions, known as "variances," for good cause, from criteria that govern

participation in the PFS procedure, approval of proposed pre-foreclosure

sales, or other servicing and claim-related requests that arise case-by-case.
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     The decision to grant a variance must be based on common sense, evidence

that the request is reasonable and appropriate, the desire to be responsive to

the Department's "clients" (in PFS cases, both mortgagees and mortgagors) and

the underlying objective of mitigating HUD's foreclosure-related losses.  In

making these and any other PFS-related decisions, HUD staff must understand

that it is imperative to avoid ethical conflicts and even the appearance of a

conflict of interest.  This is especially true in PFS-related situations

because money will be changing hands as part of the sale, and because the

private individuals that are the principal parties to these transactions have

their own interests, which may not coincide with the Department's.  HUD must

protect itself from appearing to administer the process unfairly or

arbitrarily.  HUD regulations include criteria governing pre-foreclosure sales

as a means of controlling the use of discretion in facilitating these

transactions.  In order to depart from the requirements contained in the

regulations, Mortgagee Letter, or future handbooks, mortgagees must request

direct local HUD Office intervention, on a case-by-case basis, to obtain

variances from established PFS criteria.

D.   PFS NOTIFICATION REQUIREMENTS.  Mortgagees have been instructed to

include a copy of the Information Sheet on pre-foreclosure Sales with the

Exhibit Letter #1 sent to mortgagors after a loan becomes three payments

behind.  They are also required to include an Information Sheet with the

Pamphlet 426 (normally sent to mortgagors who are 45 days delinquent), until a

future version of the pamphlet incorporates a reference to the PFS option.

     To ensure that all potentially eligible mortgagors are aware of the

pre-foreclosure sale option, local HUD Offices should include a copy of the

Information Sheet in the envelope with all negative final decision letters

regarding the Assignment Program. Attached is a slightly revised version of

"Attachment A" (Information Sheet) of Mortgagee Letter 94-45, with the blank

space for the mortgagee's phone number deleted more appropriate for local HUD

Office use.  Information about the Pre-foreclosure Sale option can be

dispensed freely to mortgagors at any other appropriate time.

E.   DISCRETION AND VARIANCES.  The PFS procedure involves the mortgagees

proper exercise of discretion in [1] determining the appropriateness of using

this loss-mitigation technique in the course of servicing a particular

defaulted loan; [2] judging the qualifications of a mortgagor requesting

permission to participate in the PFS procedure; and [3] making the decision to

approve or decline each purchase offer presented during a mortgagor's

participation in the PFS procedure.

     There are limits to the mortgagees' discretion, however.  When a

situation arises in which a mortgagee believes that it would be in HUD's best

interest to override or relax a specific requirement of the PFS procedure,

that mortgagee must contact (in writing) the local HUD Office with

jurisdiction over the subject property to request a
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     "variance" from that criterion (applicable only to that particular

case).  The local HUD Office will expedite its response to the variance

request.  The response must also be in writing and can be faxed.  Headquarters

should be contacted for advice only in situations where the local HUD Office

is unsure how to react to a particular variance request, but would grant the

request if it could.  If the local Office believes there is no merit to the

request, it should not raise the issue with Headquarters.

     Finally, short-cut approaches to dealing with PFS-related issues, which

simply compare the "bottom line" of a proposed preforeclosure sale with the

average loss per conveyance claim for properties that pass through Property

Disposition, to determine whether a variance will be granted, contradict the

Department's policies and instructions, and must be avoided.  Policies and

procedures expressed in this document, in the Mortgagee Letter and in other

issuances must be followed in administering PFS.
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                                   COMMON INQUIRIES AND FREQUENTLY-REQUESTED

VARIANCES

                                   Listed by Topic

1.   Owner-occupant requirement.  Department policy on repeat participants in

PFS.

2.   Default/three-payments in arrears requirement.

3.   Assignment-related notification requirements.

4.   Involuntary financial difficulties/hardship requirement.

5.   Homeownership counseling and certification requirement. The requirement

of a written waiver of assignment rights in applicable cases.

6.   Can the appraiser share a business interest with the mortgagee or any

other party to the PFS procedure?  Are broker price opinions ("BPOs")

acceptable?

7.   Required minimum 70% ratio of appraised as-is value to the outstanding

mortgage indebtedness.

8.   Can the real estate sales broker share a business interest with the

(seller's) mortgagee?

9.   PFS participation period longer than 4 months for a signed contract, or

longer than 6 months for a sale closing to occur.

10.  Overruling a mortgagee's decision to terminate that mortgagor's

participation in the PFS procedure.

11.  Not engaging a real estate sale professional to market that property

during participation in the PFS procedure.

12.  Definition of "family member" or other "favored party," and the lengths

to which the Department will go to assure that such persons are not unintended

beneficiaries of PFS.

13.  Exceeding the $1000 limit on paying for discharge of liens from sale

proceeds.

14.  Exceeding the limit of 10% of the value of the property in necessary

repairs. Can they ever be paid for under the PFS procedure?

15.  Exceeding a 6% sales commission as an approvable expense.

16.  Items other than those appearing in G(4) that are deductible seller's

transactional costs.

17.  Required minimum 87% ratio of net sale proceeds to appraised value?

18.  Changes to the deed-in-lieu procedure in the context of the PFS

procedure.

19.  Reimbursement of title search or appraisal costs after

reinstatement/payoff.

20.  Extensions.

21.  Co-insured loans younger than 60 months.

22.  Title I liens in excess of $1000.  Allegation of fraud.

23.  Dealing with Section 235 Recapture liens.

24.  Filing the IRS Information Return 1099-C.

25.  Calculating PFS-related claims to a "negative number".

26.  Language describing the PFS transaction to credit bureaus and others.

27.  Cases involving condemnation or eminent domain.

28.  Cases involving bankruptcy status of the mortgagor/seller.

          6

                                   COMMON INQUIRIES AND FREQUENTLY-REQUESTED

VARIANCES

1.   Can a mortgagee obtain a variance from the owner-occupant requirement?

What's the Department's policy on repeat participants in PPS?

     There is already an exception made for former owner-occupants who own

but no longer occupy the premises.  If the property is vacant or rented out,

the owners may still be considered for PFS if they do not own any other

property subject to an FHA-insured or Secretary-held mortgage, and meet the

other applicable criteria. Special care should be taken to ascertain that the

mortgagors are in default as the result of a documentable involuntary

reduction in income or unavoidable increase in expenses.  Furthermore, if it

becomes known that a mortgagor disposed of a property (subject to an

FHA-insured mortgage) through a pre-foreclosure sale anytime within the past

five years (this could apply to someone who participated in the PFS

Demonstration), the opportunity to participate again in the PFS procedure must

be denied.

2.   What about a variance from the default/three-payments-in-arrears

requirement?

     As stated above, in order to qualify for participation in the PFS

procedure, there must be a documentable, involuntary financial situation that

has resulted in mortgage default.  Mortgagee Letter 94-45 spells out that a

mortgagor's account must be in default, with three or more monthly

installments due and unpaid, in order to qualify for participation in the PFS

procedure. However, persons facing a more-or-less fixed situation regarding

their inability to meet their mortgage obligations might be deserving of

expedited permission to participate in PFS and begin marketing their homes,

prior to becoming three full payments in arrears.  (Some people will use their

personal savings to continue paying the mortgage for a number of months after

the onset of long-term financial difficulties.)

     So what would the limit be in deviating from the default/three payments

in arrears criterion?  No exceptions should be requested or made for the

account being "in default." An account is in payment default when 30 or more

days have elapsed from the due date (which always falls on the first of the

month) of the oldest unpaid installment.

     Having said that, it is still possible for a local HUD Office to grant a

variance that enables a mortgagor to begin participation in the PFS procedure

after one payment is in excess of 30 days past due, but before three full

payments have been missed, if there are reasons to support such an exception

(some examples: base closings or other permanent job loss, permanent

disability, long-term or life-threatening illness).  However, it must be

emphasized that any waiver of assignment rights must be fully informed and

documented.
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3.   Can a mortgagee obtain a variance from the assignment-related

notification requirements before qualifying a mortgagor for the PFS procedure?

     No, a variance should not be necessary.  Only the existing exceptions to

the Assignment procedures contained in Handbooks and regulations can be used

in the context of the PFS procedure. For example, if a property has been

vacant for 60 days, or the mortgagor has indicated in writing his/her

intention not to honor the mortgage obligation, the mortgagee need not send

the HUD Assignment ("Exhibit") Letters prior to considering a mortgagor for

the PFS procedure, and no waiver would be necessary under such circumstances.

That would speed up the timetable for considering the mortgagor for PFS.  (Of

course, if a mortgagor indicates his or her intention not to honor the

mortgage obligation, a mortgagee would have to ascertain that the reason for

doing so met the criterion needed to qualify for PFS, that is, an involuntary

financial situation that resulted in the default.)

4.   Since PFS is a loss-mitigation procedure that helps HUD, how about

permitting mortgagors who cannot meet the criterion regarding involuntary

financial difficulties that have resulted in mortgage default, to participate

in the PFS procedure? They're going into foreclosure anyway, right?

     Participation in the Pre-foreclosure Sale procedure is not an

entitlement, and should never be made available for reasons of convenience to

unqualified persons.  It is a benefit conferred upon qualifying mortgagors in

addition to being a loss-mitigation tool for mortgagees and the Department.

Furthermore, successful participants normally receive a monetary incentive

("consideration") and the Department pays mortgagees an additional

administrative fee for facilitating each successful preforeclosure sale.  The

entire procedure is jeopardized whenever an unqualified mortgagor is permitted

to participate in the PFS procedure.  Mortgagees that request variances from

this criterion because the financial circumstances predating the mortgagors'

default are questionable, should be denied.

5.   What about the homeownership counseling and certification criterion, and

the requirement of a written waiver of assignment rights in applicable cases?

Must they always be fulfilled?

     Yes.  There are sufficient alternative methods of fulfilling the

counseling requirement -- that is, a counseling agency, mortgagee or local HUD

Office can provide homeownership counseling and assist in the execution of the

certification -- so that no variance should be necessary.  Assignment

application rights are an entitlement and great care has been taken in the

Mortgagee Letter to explain that this waiver, if a mortgagor is still eligible

to apply for assignment, must be taken with the utmost seriousness.  The

mortgagor's executing of the waiver must be an "informed decision" and

mortgagors who are unsure must be referred by the mortgagee to a HUD-approved

counseling
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     agency for follow-up.  The waiver only applies to the assignment rights

arising from the mortgagor's present default, and is effective only if the

mortgagee permits the mortgagor to participate in the PFS procedure.  The

executed waiver form offers the mortgagor and mortgagee the opportunity to

proceed with consideration for PFS at a time when the mortgagor is still

eligible to apply for assignment.

6.   Can the appraiser share a business interest with the mortgagee or any

other party to the PFS procedure?  Are broker price opinions ("BPOs")

acceptable under the PFS procedure?

     The PFS procedure is based on the ability to dispose of a home, as in

any other private sale, based on its current market value. The value of the

home which may be the subject of a preforeclosure sale must be established by

an impartial, accurate appraisal.  As such, it is the Department's policy that

measures be taken to assure the accuracy and impartiality of the appraisal.

Consequently, anytime a question is raised of how strict need be the

separation of business interests between the appraiser and an entity such as

the seller's mortgagee, sales agent, or other related parties, the local HUD

Office must contact the Insured Servicing Branch and receive clarification of

Department policy provided to inquiring mortgagees, real estate brokers, and

other parties.  At this time, HUD is not authorizing the use of BPOs to

establish the current market value of properties under the PFS procedure.

7.   How should the local HUD Office consider a mortgagee's request for a

variance from the minimum 70% ratio of appraised as-is-value to the

outstanding mortgage indebtedness?

     Where the falloff in the appraised value of a home is greater than 30%

from the mortgage indebtedness (that is, the appraised value is less than 70%

of the mortgage debt), the local HUD Office must determine whether (a) the

particular appraisal is an accurate reflection of the home's value; (b) the

values in a given subdivision or geographic area have generally deteriorated

to the same degree as the property in question; and (c) the Department would

be no better off if the case went to foreclosure and resulted in a conveyance

claim after which HUD's Property Disposition Division would be called upon to

sell the property at a similar (or greater) loss than would be generated by a

preforeclosure sale, if one occurred.  Both Valuation and Property Disposition

staff should be consulted.

     If the answers to (a), (b), and (c) are all "yes," a variance can be

granted, down to a figure of 63%.  This is an especially important decision,

as it impacts on the loss the Department is willing to sustain in a particular

pre-foreclosure sale situation.  Documentation must be retained by the local

HUD Office regarding any such variance decision.  Also, if a pattern develops

that gives rise to any suspicion of, fraud, collusion or any other

irregularity pertaining to property appraisals under the PFS procedure, this

information must be communicated immediately to the Office of Inspector

General.
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     The possibility of providing a variance from this criterion (which is

benefits the mortgagor, who gets to participate in the PFS procedure, and

results in a significant loss to the Department, even if a pre-foreclosure

sale occurs) points up the importance of ensuring that the mortgagor meets the

fundamental criterion of involuntary financial difficulties that preceded and

caused the mortgage default.  Furthermore, if a variance is granted, and later

the mortgagee requests other variance(s) that would enable larger than

standard payouts for repairs, disposition of liens, or any other reason, the

subsequent variance request(s) should customarily be turned down, and only

granted under the most extremely deserving circumstances.

8.   Can the real estate sales broker share a business interest with the

(seller's) mortgagee?

     Generally, such an arrangement is frowned upon.  If it exists,

scrupulous care must be taken to abide by the following HUD policy.  There

must never be any steering of "clients" (that is, mortgagors permitted to

participate in the PFS procedure) by the mortgagee to its affiliated real

estate sales personnel.  This policy underscores the need for the

pre-foreclosure sale procedure, and any resulting sales transaction, to appear

-- and actually to be -- an entirely above-board arrangement without special

relationships or understandings between or among the parties.  However, with

appropriate precautions taken to maintain the seller's freedom to choose his

or her own sales agent, the participation of sales personnel affiliated with

the mortgagee in the marketing of homes under the PFS procedure can occur, so

long as their involvement is the result of a freely-made choice by the

homeowner from among services generally available in the marketplace.

9.   How should the local HUD Office respond to a request from a mortgagee to

approve a PP'S participation period longer than 4 months for a signed

contract, or 6 months for a sale closing to occur?

     Looking at the facts of the case, as provided by the mortgagee based on

its own and the sales agent's best information, the local HUD Office should

consider whether there is a good prospect of reaching the goal of a

pre-foreclosure sale if the additional time is granted.  Another factor to be

considered is how long into the default period the PFS procedure was begun.

If the mortgagee waited until the default was in its eighth month before

permitting the mortgagor to participate in PFS, then the local HUD Office

should require a very high degree of confidence that a sale will occur before

approving an extended participation period.

          10

10.  What about a mortgagor who appeals to the local HUD Office to overrule a

mortgagee's decision to terminate that mortgagor's participation in the PFS

procedure?

     Unless there is a showing of blatant disregard of HUD's criteria for

PFS, to the detriment of the mortgagor's interests and HUD's, the local HUD

Office should not overrule or even attempt to intervene in what is a matter of

the mortgagee's servicing discretion.  Refer to page 19 of Mortgagee Letter

94-45, which includes the following:

          "HUD acknowledges that the Pre-foreclosure Sale procedure involves

some discretionary decisionmaking by mortgagees.  HUD will accept the outcome

of such mortgagee decisionmaking if the judgment was based on criteria and

procedures issued by the Department."

11.  Can a mortgagor ever be granted permission NOT to engage a real estate

sale professional to market that property during participation in the PFS

procedure?

     Only very rarely.  Even if a mortgagor demonstrates expertise in

marketing real estate, a professional sales agent is preferable, if only

because of the much wider exposure a professional agent would have to market

the property successfully in the limited amount of time available under PFS.

A mortgagor who is in fact a real estate sales agent could be permitted to

market his or her own (or a spouse's) property, but must never be permitted to

earn a commission on the sale of that property under the PFS procedure.  Of

course, if a mortgagor has located a purchaser for the property who qualifies

under PFS criteria, before being formally approved for PFS participation, then

the requirement to engage a real estate professional doesn't apply.  Such an

individual should still be encouraged by the mortgagee to retain the services

of a professional to facilitate the sale closing.

12.  In safeguarding the integrity of the PFS procedure, how does HUD define

"family member" or other "favored party" and to what lengths will the

Department go to assure that such persons are not unintended beneficiaries of

PFS?

     "Family member" is defined as anyone in the mortgagor's immediate

family, including a parent, child, sibling, or spouse.  Also, any other family

member or other individual who shares or shared a household with the mortgagor

would be considered a "favored party" under the PFS procedure, along with

business associates, neighbors or others who might benefit from the

pre-foreclosure sale because of special terms or hidden understandings with

the seller, or who might pass along all or part of the benefit of sale to the

seller/defaulting mortgagor.  An "arm's-length transaction" is the objective

of the PFS procedure.  As is stated in the Mortgagee Letter,
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          "... all doubts will be resolved in a manner to avoid a conflict

of interest, the appearance of a conflict, or self-dealing by any of the

parties ..."

     The Homeownership Counseling Certification and the Approval to

participate forms both contain language advising the mortgagor of the

requirement of an arm's-length sale transaction (the certification form, when

signed, attests to the fact that the mortgagor has acknowledged notice of this

requirement).  If information is received by the local HUD Office that a

pending sale is not "arm's-length" or that family members or other favored

parties are participating, it shall instruct the mortgagee not to allow the

sale to take place.  If this information is brought to the attention of the

local HUD Office after a sale has occurred, the information must be forwarded

immediately to the Office of Inspector General for follow-up.

13.  What happens when a mortgagee approaches the local HUD Office with a

request for a variance to exceed the $1000 limit on paying for discharge of

liens from sale proceeds?

     Generally, all other sources of funds should be solicited before turning

to HUD for approval of such a variance.  The mortgagor's (seller's) financial

assets, including consideration payable to the seller ($750-1000) for a

successful preforeclosure sale can and should be used for this purpose.

Further negotiations between representatives of the seller and the junior

lienholder should also be encouraged, because if the sale falls through and

foreclosure takes place, the junior lienholder will almost certainly receive

no payment whatsoever.  The commission might also be shaved by the sales agent

so as to divert some funds toward the payment of the junior lien.  There is

also the possibility that the lienholder will accept a partial payment of an

agreed-upon amount and be willing to accept a promissory (unsecured) note from

the mortgagor for the remainder.  Only in the most extreme cases, where the

neediness of the mortgagor is established beyond doubt (e.g., because of a

terminal illness or other reason where the mortgagor's assets have been

permanently spent down) should the local HUD Office grant a variance.  The

case would still be governed by the required 87% ratio of net sale proceeds to

the property's appraised value.

14.  How about exceeding the limit of 10% of the value of the property in

necessary repairs?  Can they ever be paid for under the PFS procedure?

     The first step is to calculate whether the net sale proceeds, with the

reimbursement for repairs deducted, would still meet the 87% criterion.  (Any

insurance proceeds that are applicable to the damage/repair work should be

included in this calculation. If it does, and the estimates for the repairs

are deemed reliable, the mortgagee should be permitted to proceed.  If the 87%

criterion is not met, the Property Disposition Branch in the local Office

should be consulted and asked whether it would be in HUD's interest to deal

with the case as a conveyed property (which presumably would happen if

permission
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     were not granted to address the repairs under the PFS procedure) or

whether, in order to avoid a probable conveyance, more leeway should be given

the parties to a possible pre-foreclosure sale in dealing with the needed

repairs.

     Remember, it is HUD policy that properties which have sustained serious

damage such as fire, flood, earthquake, etc., are not eligible for PFS, and

even when such damage occurs after PFS participation is approved, the

mortgagor must ordinarily be told that the opportunity to participate in the

pre-foreclosure sale procedure is being withdrawn.

15.  Is it possible to exceed a 6% sales commission as an approvable expense

of the sale?

     If it is beyond debate that in a given area the real estate sales

commission is customarily pegged higher than 6% (for example, a 7% fee), then

it is possible for the local HUD Office to agree to such a commission payable

from sales proceeds.  Of course, it is also possible that the agent will agree

to a 6% commission, which is the "standard" fee payable under the PFS

procedure.  Once again, there is still the requirement that net sales proceeds

be at least 87% of the property's appraised value, and approving a higher

sales commission could result in a the need for a variance from this other

criterion, something that should generally be avoided.

16.  Page 12, Item G(4)(d) of Mortgagee Letter 94-45 indicates that among the

expenses deducted from the gross selling price to obtain the net sales

proceeds are "local/State transfer taxes/ stamps and other customary seller's

closing costs.  This apparently conflicts with language contained in

Attachment D to the Mortgagee Letter ("Approval to Participate/Property Sales

Information/Property Occupancy & Maintenance") which says that if the seller

negotiates to pay all or any portion of the discount points or other buyer's

closing costs as an incentive to the purchaser, they will be considered a

personal expense of the seller and cannot be paid from sales proceeds.  It

also says that pro-rated real estate taxes must be paid by the seller

(personally) at closing.  Please explain.  Are there ever exceptions in

deducting these expenses from the proceeds of sale?

     There is some flexibility in these matters.  The language in the

Mortgagee Letter was somewhat more accommodating by saying that what might be

a customary seller's cost in certain States or localities would be a

deductible expense, and that sales proceeds could be used to pay them at

closing.  The language in Attachment D (a form to be circulated widely among

PFS participants) is deliberately restrictive, and was used to avoid creating

the impression among mortgagors, their sales agents, or prospective buyers

that HUD's position was always liberal in regard to seeing expenses such as

discount points paid from proceeds.  Points and/or pro-rated taxes can be paid

from gross sale proceeds, if (a) they are considered reasonable seller's

expenses to facilitate the sale; and (b) the net sale proceeds are at least

87% of
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     the as-is appraised value of the property.  Strongly recommended is a

third factor, that a "significant" cash contribution is being made by the

seller from the seller's own incentive toward these or other expenses of the

transaction.

     There may be situations where points are very high because of interest

buy-downs, or where other costs drive the net sale proceeds below 87%.  If it

can be argued that a prospective sale would not occur "but for" the payment of

these additional expenses from proceeds, and the seller is already

contributing a significant part of the seller's consideration toward repairs,

discharge of liens, and/or discount points/taxes, the local HUD Office may

decide to grant a variance from the 87% criterion, and authorize an additional

expense drawn from the sale proceeds to achieve the sale.  (See below.)

17.  How should the local HUD Office address a variance request from the

required minimum 87% ratio of net sale proceeds to appraised value?

     In addition to instructions addressing each of the particular variance

requests that can be made, the following applies to a request made for a

variance from the "overall" requirement that net sale proceeds, as defined in

Mortgagee Letter 94-45, be at least 87% of the appraised value of the home

that is the subject of the sale.  A local HUD Office can approve a variance

from the 87% criterion, down to 82% of appraised value, only if the

determination is made that (a) it is unlikely that another offer will be

received within the PFS participation period that would result in greater net

proceeds, and (b) the Department's interests are served by accepting a lower

figure of net proceeds from the proposed pre-foreclosure sale than it would be

by eventually having to dispose of the property after a conveyance claim.  Of

course, all other criteria still apply, and special care must be taken by

mortgagees and local HUD Offices to ensure the integrity and arm's-length

nature 'of each transaction.  The first determination can be made after

consultation with the real estate agent marketing the property, or other

knowledgeable party; the second determination should be made after input has

been received from the Property Disposition Branch in the same local HUD

Office with jurisdiction over the property.

18.  What should the reaction be to requests for changes to the deed-in-lieu

procedure in the context of the PFS procedure?

     Generally, each mortgagor who makes a good-faith effort to market his or

her home under the PFS procedure, and fails to sell it within the

participation period, is a strong candidate for a deed-in-lieu of foreclosure.

Mortgagees have been instructed to process requests for deeds-in-lieu as part

of HUD's PFS and loss mitigation efforts, and to pay mortgagors $500 as

consideration for the deed-in-lieu, which is in line with existing FHA

regulations.  This sum is reimbursable through the claims process.  If there

are liens that cannot be compromised
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     or discharged, or title is otherwise clouded,then the mortgagee is not

able to accept the deed-in-lieu.  Fraud or misrepresentation of a material

fact by the mortgagor are grounds for the mortgagee denying a deed-in-lieu.

However, other problems, such as those related to recordation or those a

mortgagee may experience with title companies related to deeds-in-lieu do not

necessarily excuse the mortgagee from respecting HUD's directive that

otherwise-qualified mortgagors customarily may execute deeds-in-lieu of

foreclosure at the end of their good-faith participation in the PFS procedure.

     HUD has not made a distinction between "judicial foreclosure states" and

"power-of-sale states" in this regard, although it is likely that in

power-of-sale states -- where a foreclosure can be processed without

litigation -- there maybe less willingness by mortgagees and their attorneys

to go through the necessary steps for a deed-in-lieu.  The Department believes

that the goal of uniform treatment of mortgagors, wherever possible, in regard

to the deed-in-lieu as an outcome of the PFS procedure, is constructive and

should be followed.  Mortgagee Letter 94-45 states that mortgagees must

document every decision, accepting or denying deeds-in-lieu of foreclosure.

Decisions will be subject to Departmental review.  Local HUD Offices must not

grant variances to the deed-in-lieu directive.  If, however, a mortgagee

documents the genuine "impossibility" of obtaining the necessary cooperation

for processing a deed-in-lieu because of recording or other administrative

problems in a specific political jurisdiction, the mortgagee will not be held

accountable by HUD for having failed to process the deeds-in-lieu.

19.  Can the mortgagee ever bill HUD for title search or appraisal costs in

the event the mortgagor reinstates or pays off the mortgage?

     No.  These always should be passed along to the mortgagor as fees

incurred by participation in the PFS procedure that are properly added to the

cost of reinstatement or mortgage payoff.  (The PFS Application, form

HUD-90036 refers to this as a consequence of reinstatement or payoff.)  In

cases of reinstatement or payoff, no claim is filed by the mortgagee; there is

no feasible means of paying mortgagees for these expenses through the claims

process.

20.  How should the issue of extensions be dealt with?  What about when the

local HUD Office is knowledgeable of certain (unfavorable) facts in a given

case?

     In keeping with the overall approach toward the PFS procedure as a

market-based, common-sense loss mitigation effort, the local HUD Office should

consider -- first and foremost -- whether an extension request is reasonable

and whether granting it would further the Department's interests.  (NOTE:

Some "extension requests" aren't even necessary, such as the automatic 60-day

period to initiate foreclosure or accept a deed-in-lieu after unsuccessful

participation in the PFS
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     procedure ends, regardless of whether the nine-month period after

default has run. Mortgagees should follow procedures in Mortgagee Letter 94-45

on completing Item 19 on the HUD-27011, Part A, when the 60-day extension

applies.) If a mortgagee requests an extension beyond the given 60 days to

foreclose, or needs more than the customary 30 days after a successful

pre-foreclosure sale to file its claim, the justification of the need for the

extension must be reasonable and well-founded.  Note that non-conveyance

claims related requests (i.e., where a sale did occur) are sent to the

attention of Single Family Loan Management.  Conveyance claim related

extension requests, where no sale took place, are to be handled by Property

Disposition.

     Finally, if a local HUD Office is well aware of facts in a given case,

as when, for example, assignment request processing has occurred and staff

know that the mortgagor's pre-default circumstances in no way evidenced a

financial hardship/involuntary reduction in income/unavoidable increase in

expenses, a mortgagee's request for an extension of the 9-month foreclosure

time frame to enable the mortgagor to be considered for the PFS procedure can

be turned down, as not being in HUD's best interest.  This may be rare, but a

local HUD Office can use such actual knowledge to determine that a mortgagor

does not meet a crucial PFS criterion and therefore its decision on the

extension request should be negative.

21.  What happens when mortgagees erroneously permit mortgagors with

co-insured loans younger than 60 months to engage in a pre-foreclosure sale,

and then file a PFS claim?

     The policy delineated in Mortgagee Letter 94-45 will continue.

Co-insured loan related claims filed under the PFS procedure prior to the 60th

mortgage installment will normally be denied and returned to the mortgagee

without the benefit of payment. This is because mortgagees have been

instructed that co-insured loans less than 60 months old are not eligible for

PFS.

22.  How should HUD Title I liens in excess of $1000 be treated?  How about

the complicating factor of a fraud allegation?

     The amount of $1000 is applicable from sale proceeds toward the

disposition of any or all junior liens.  Most or all of the seller's

consideration should also be applied toward the lien or whatever amount

results from a compromise between the lienholder and the debtor (mortgagor),

in order to close the main preforeclosure sale.  Occasionally, in addition to

the seller's contribution, the amount needed from sale proceeds to conclude

the matter of the Title I lien, may be greater than $1000.  When the mortgagee

applies for a variance from the $1000 limit, the local HUD Office should

calculate the ratio of net sale proceeds to appraised value to learn whether

the 87% criterion is still met.  If not, the local Office can grant a

variance, if found to be in the Department's best interest, to authorize

payment "to itself" (HUD) for the Title I lien, down to not less than an 85%

ratio of net proceeds to appraised value.  (See page
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     18 of Mortgagee Letter 94-45 for phone numbers of Debt Management

Centers.)

     Credible allegations of fraud or misrepresentation in applying for a

Title I loan, or misuse of loan proceeds, will cause HUD to decline to release

the Title I lien regardless of the advantages to the Department of approving

the pre-foreclosure sale.  Local HUD Offices are expected to implement this

policy whenever they become aware of believable information pertaining to such

irregularities or abuse.

23.  Are there special steps in dealing with Sec. 235 Recapture liens -- are

they ever applicable in cases of pre-foreclosure sales?

     It is expected to be very rare (mathematically speaking) for a "short

sale" situation to result in a recapture amount owed to HUD.  If that occurs,

the local HUD Office should contact the Insured Servicing Branch (in HQ) for

instructions.

24.  Do mortgagees ever use the IRS Information Return 1099-C instead of

1099-A, as indicated in the Mortgagee Letter?

     The Revenue Reconciliation Act of 1993 resulted in some recent changes

in reporting debt cancellation which apply to the PFS procedure.  For 1994 and

later, financial institutions, credit unions, and Federal Government agencies

will use new form 1099-C, "Cancellation of Debt," for reporting

pre-foreclosure sales, if the amount of cancelled debt is $600 or more.  As a

rule, form 1099-A, "Acquisition or Abandonment of Secured Property," is used

to report foreclosures and deeds-in-lieu of foreclosure, but now must be used

along with a 1099-C if a debt of $600 or more is cancelled as part of the

foreclosure or deed-in-lieu.

     In pre-foreclosure sale cases, the responsibility for filing the 1099-C

falls on the mortgagees.  They must file a form for each debtor that had a

debt of $600 or more cancelled.  Mortgagees must retain a copy of the form or

be able to reconstruct the data for at least 4 years from the due date of the

return.

     Much of this information is new and did not appear in Mortgagee Letter

94-45.  If mortgagees inquire about this matter, the local HUD Office should

provide the above information fully and freely to them.  The I.R.S. published

instructions in issuance 2219-3. If there are further questions, mortgagees

should be referred to the I.R.S. or to their tax advisor for answers.

25.  When calculating their PFS-related claims, mortgagees may find that the

figure comes out a negative number.  Can this happen, or does it always

reflect a mortgagee error?

     If the instructions are followed properly, Item 137 of Part B will

normally be a negative amount.  This is because the unpaid principal balance

(UPB) is not included.  The Claims system will add the UPB and interest before

arriving at the actual amount payable on a PFS claim.
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26.  What kind of information should be provided to credit bureaus inquiring

about the nature of the PFS transaction?

     If requested by a credit bureau or other party considering someone for

credit who engaged in an approved pre-foreclosure sale, the following general

information can be provided (note that it does not contain particular

information about the individual).  "HUD's pre-foreclosure sale procedure

permits certain mortgagors with FHA-insured mortgage loans, who are facing

foreclosure, to engage in the "short sale" of their homes if an involuntary

reduction in income or an unavoidable increase in living expenses resulted in

their mortgage defaults, and the proceeds of sale of their properties at

current market value will be insufficient to discharge their mortgage

obligations.  Sale proceeds are applied to the balance of an account, and a

claim is then filed with FHA for the remainder of the balance.  Although this

is a loss mitigation process for the FHA, mortgagors must also have

experienced certain extenuating circumstances in order to receive permission

to engage in this procedure."

     In another credit-related matter, please note that PFS claims are

reported to CAIVRS (HUD's Credit Alert System) and do result in a three-year

waiting period before the former homeowner can be considered for another

FHA-insured mortgage loan.

27.  Is the PFS procedure ever usable in cases where an arm of local

government is threatening "condemnation" or an exercise of eminent domain

against a property covered by an FHA-insured mortgage?

     There may be cases where using the PFS procedure makes sense from a loss

mitigation perspective and the Department's interests are advanced.  Call the

Insured Servicing Branch when such cases arise for instructions on how to

proceed.

28.  Are mortgagors who emerge from bankruptcy ever eligible to participate

in the PFS procedure?

     The language in Mortgagee Letter 94-45 at page 5 identifies mortgagors

who are/were in bankruptcy (i.e., during the present default situation) as

generally poor candidates for participation in the PFS procedure.  This is

because in many cases bankruptcy, while wholly legal, is pursued as a means of

delaying foreclosure and re-ordering the mortgagors' finances, often as part

of an overall plan to retain homeownership.  This would be at cross-purposes

with the aggressive marketing of the home for sale under the PFS procedure

while foreclosure was delayed further. However, the language is permissive

("should not") and not absolute -- if a mortgagor recently emerged from

bankruptcy and approaches the mortgagee with a bona fide proposed contract of

sale, the mortgagee can evaluate the offer and approve the preforeclosure sale

if it meets all applicable criteria.  (No "variance" because of the former

bankrupt status is necessary.)

          18

                                   In closing:

     Remember, a pre-foreclosure sale is a highly desirable outcome from a

loss-mitigation perspective, but the Department has other values that must

also be upheld, including the fairness and integrity of its operations and the

avoidance of passing benefits to undeserving parties simply to save HUD money.

     Local HUD Office staff handling inquiries about pre-foreclosure sales

and requests for variances under the PFS procedure should understand that

their responses should show quality of thought and be handled expeditiously.

It should be noted that the response to a specific variance request can be

"granted" or "denied'", or can be a recommended counter-offer spelled out in

the Comments section of the variance form.  If by following the counter-offer

the criterion at issue could be met without an actual variance being granted,

the local HUD Office could choose to communicate its recommendation verbally

to the mortgagee.

     It is hoped that this information will be helpful in explaining the

overall vision and policies governing the PFS procedure, as well as many of

the workings of this loss-mitigation technique.

                         Sincerely,

                         Nicolas P. Retsinas

                         Assistant Secretary for Housing-

                         Federal Housing Commissioner

Attachment

                                                       ATTACHMENT

This attachment is form HUD-90035, Information Sheet - Pre-foreclosure Sale

Procedure.

