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Subject:  Steps Public Housing Agencies and Indian Housing

          
   Authorities should take when identified as Potentially

          
   Responsible Parties by EPA

1.   Purpose.  The purpose of this Notice is to help public housing

     agencies and Indian housing authorities (hereinafter referred

     to as HAs) take the appropriate steps if they are identified

     as a Potentially Responsible Party (PRP) under the

     comprehensive Environmental Response, compensation, and

     Liability Act of 1980 (CERCLA) , as amended, more commonly

     known as Superfund.

2.   Background.  CERCLA, 42 U.S.C. 9601  et. seq., provides for the

     liability, compensation, cleanup, and emergency response for

     hazardous substances released into the environment. CERCLA

     also provides for the cleanup of inactive hazardous waste

     disposal sites.

3.   Applicability.  First, it is important to recognize the

     difference between state and Federal environmental agencies.

     Although the United States Environmental protection Agency

     (EPA) implements the national Super fund program, some states

     may have similar hazardous waste laws that are implemented by

     their state environmental agency.  This Notice addresses

     situations in which a HA has been contacted by the Federal EPA

     under CERCLA authority.  State laws may vary significantly in

     their liability provisions, and in the event that a HA is

     contacted by a state agency, the HA should contact the state

     agency for further information about the state law.

     As part of EPA's responsibility for enforcing CERCLA, EPA must

     determine which parties may have contributed to the

     contamination at a site that has necessitated site cleanup,

     thereby identifying parties potentially responsible for

     investigation, remediation, or payment at a site.  These

     parties are referred to as "potentially responsible parties"

     or "PRPs." PRPs, as defined by CERCLA, include: 1) current

     owners and operators of the site; 2) owners and operators of the
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     site at the time hazardous substances were disposed of; 3) persons

     who arranged for disposal, treatment, or transport of hazardous

     substances sent to the site; and 4) persons who accepted hazardous

     substances for transport to the site, and who selected the

     site for disposal.  These categories are set forth in Section

     107 of CERCLA, 42 U.S.C. 9607.

     In most cases, local housing and/or redevelopment authorities

     who have been named as a PRP at a Superfund site have been so

     named because the HA currently owns the contaminated property.

     Under the Superfund law, this is sufficient cause to be named

     as a PRP, add EPA is required to notify all parties facing

     potential liability under Superfund of their possible

     obligations.

4.   Guidance.  EPA generally has two methods of notifying parties

     of their potential liability: General Notice Letters and

     Special Notice Letters.  These notices are formal letters sent

     through certified mail.  In most cases, EPA issues a General

     Notice Letter to PRPs when it first identifies parties that

     may have an association to the Superfund site at issue.

     Although this notice is strictly informational for the PRP and

     requires no action, HAs may wish to contact the EPA at that

     time to discuss EPA' 5 activity at the site.  This action

     opens the line of communication between the two organizations.

     Open communication between the HA and EPA throughout the site

     cleanup process is a key element in timely resolution of

     issues at the site.

     EPA usually issues Special Notice Letters to PRPs at the point

     at which EPA plans to take action at a site.  The Special

     Notice Letter in general will notify the PRP of its potential

     liability and the basis for that determination. The Notice

     Letter will also provide the PRP with an opportunity to become

     involved with activity at the site.  A housing authority is

     most likely to receive a notice letter at two points in the

     cleanup process: before investigation, and before cleanup.  If

     a HA receives a notice letter before cleanup, that means that

     an investigation at the site has already occurred.  The

     investigation was either conducted by another PRP or by the

     EPA.  If the investigation was conducted by the EPA, acting as

     a steward of the Superfund, EPA will seek to recover the cost

     of the investigation from all PRPs.  As a result, the Special

     Notice Letter may include a standard demand for payment of

     costs incurred to date by the Federal government.
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     For a HA unfamiliar with Superfund regulatory requirements,

     the receipt of a letter notifying the HA of potential

     liability will appear ominous.  It is important, however, that

     the HA and its legal counsel understand the ramifications of

     being considered a PRP.  It is recommended that the HA contact

     the EPA (notice letter will provide a contact) upon receipt of

     a notice.  Most notice letters will require that PRPs respond

     to EPA within a certain time frame to indicate if they are

     interested in negotiating a legal agreement under which the

     work would be performed.

     If a PRP chooses not to participate, EPA has several options

     and can, at its discretion, determine the appropriate action

     to take with respect to a given PRP.  While EPA has the

     authority to unilaterally order PRPs to perform the necessary

     work, EPA would not expect a HA to face an unfair burden of

     costs associated with a site cleanup.  For instance, in a case

     where a HA has been named a PRP solely because it currently

     owns contaminated property, EPA's primary interest may be just

     to obtain access to the property for necessary cleanup

     activities and cooperation from the HA in working with current

     tenants during the cleanup process.  HAs should contact EPA to

     see if this is an option at that particular site.

     A HA that has been named as a PRP at a Super fund site is

     likely to face a greater financial risk as a result of legal

     actions taken by other PRPs rather than from regulatory

     actions taken by EPA.  CERCLA enables PRPs who incur costs

     related to a Superfund site cleanup to pursue other PRPs who

     have not participated for their contribution towards the

     cleanup cost.  If, however, a PRP has reached a separate

     settlement with EPA with respect to its contribution towards

     the cleanup, that PRP is protected from legal actions

     initiated by other PRPs for that same cleanup.  Therefore, it

     is most often in a party's best interest (in this instance a

     HA's) to settle with the United States to avoid further costs

     (including litigation expenses) that may be associated with a

     lawsuit by another PRP at that site.

     In most cases, a HA receiving a notification of potential

     liability will probably choose to decline performance of the

     cleanup activity.  The HA should contact EPA to explain its

     position and indicate its willingness to cooperate with EPA

     where possible.  An open line of communication with EPA

     throughout the cleanup process will minimize the disruptions

     to the HA' $ routine operation.  If the HA is receiving

     pressure from other PRPs for what the HA believes is an unfair

     contribution towards the cleanup, the HA may want to consider

     approaching EPA about a separate settlement to resolve the

     HA's liability and receive protection from the other PRPs, as

     described above.
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     HUD and EPA understand that the liability provisions of CERCLA

     are complicated and disturbing.  Because of this, the

     Department recommends early and open communications between

     the HA, its counsel, and EPA to address and resolve any

     issues.  If you have received a PRP Notice Letter from EPA, or

     if you have any questions, please contact William Flood,

     Director, Office of Capital Improvements on (202) 708-1640, or

     David Jacobs, Director, Office of Lead-Based Paint Abatement

     and Poisoning Prevention on (202) 755-1785.

                         Assistant Secretary for

                           Public and Indian Housing

