U.S. Department of Housing and Urban Development

PUBLIC AND INDIAN HOUSING

Special Attention of:                                   

Notice  PIH 95-55 (HA)

Public Housing Agencies; Indian                  

Issued: September 15, 1995

Housing Authorities; Field Office                

Expires: September 30, 1996 

Public Housing Directors;

Division Directors,

Regional Contracting Division                   

Cross References:

Administrators, Offices of Native

Americans Programs; Field Office Counsels

Subject:  Public Housing Architectural and Engineering (A/E)-Design

          Professional (DP) Contracts

1. Purpose. The purpose of this Notice is to modify and replace Notice PIH

   95-51 (HA) which transmitted a new A/E-DP contract for use by public

   housing agencies and Indian housing authorities (HAs). The modification

   made by this Notice is to include a discussion of the supplemental form

   HUD-51915-A. Notice 95-51 (HA) is cancelled.

2. Background. HAs had been required to use the Standard Form of Agreement

   Between Owner and Architect, Form HUD-51915 (7/73), until 1993 when the

   Public and Indian Housing Procurement Handbook, 7460.8 REV-1 was issued.

   Appendix 15 of this Handbook contained two new contract forms, HUD-51915

   for Development and HUD-51915.1 for Modernization which were to be used

   by HAs. Some HAs, however, brought to the Department's attention that it

   was desirable to revise these contract forms in order to provide more

   flexibility to meet local needs. They also believed that only certain

   contracts should require HUD review and approval. To address these

   issues, a working group comprising HAs and industry representatives was

   established. In the meantime, HAs were authorized to continue to use

   Form HUD-51915 (7/73), with certain modifications, until a new and more

   flexible contract form was developed and issued. The new form of

   Agreement is attached and has been renamed, Model Agreement Between

   Owner and Design Professional, Form HUD-51915 (8/95). Also attached is

   a companion form named Contract Provisions Required by Federal Law or

   Owner Contract with the Department of Housing and Urban Development,

   Form HUD-51915-A, which comprises Article E of the Agreement and is used

   when the HA chooses not to use the Model Agreement.
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3. Applicability. The contract forms HUD-51915 for Development and

   HUD-51915.1 for Modernization contained in Appendix 15 of Handbook

   7460.8 REV-1 and HUD-51915 (7/73) are obsolete. The new form HUD-

   51915 is a model form of Agreement which is recommended. HAs may

   modify all Articles, except Article E, as they determine necessary

   for the work to be accomplished. Article E contains mandatory

   clauses which are required by statute, regulation, or the Annual

   Contributions Contract and must be included in all contracts.

   Modification should be made by addendum. If substantial

   modifications are made, the HA should prepare a new, separate

   contract without using the HUD Model Agreement. In the event the HA

   uses a new contract, it must also use form HUD-51915-A, Contract

   Provisions Required by Federal Law and Owner Contract With The U.S.

   Department of Housing and Urban Development.

4. HUD Approval. If Article E is not modified, HUD approval will only

   be required to the extent that program procedures require HUD

   approval of these contracts. Under the Comprehensive Assistance

   Improvement Program, for example, A/E or Design Professional

   contracts do not require HUD approval unless the cost exceeds the

   Field Office established threshold. Similarly, for the

   Comprehensive Grant Program, ArE or Design Professional contracts

   do not require HUD approval unless the Field Office issues a

   deficiency notice or a corrective action order. As a result, many

   HAs may modify any portion the Model Agreement, except Article E,

   to meet the needs of the specific work to be accomplished, solicit

   proposals and award contracts without HUD approval.

5. Price Reasonableness. It should be noted that the new model

   Agreement allows HAs to contract only for the services needed.

   There are a few items which haven't always been considered as basic

   services that have been added to this section. When reviewing

   prices proposed by the DP firms, the primary determinant of price

   reasonableness is the work to be performed; not a percentage of the

   construction cost. The procurement regulations at 24 CFR 85.36

   specifically prohibit percentage of construction contracts and

   price reasonableness should not be determined in this manner. As a

   result, when a HA or Field Office reviews a price proposed by a

   Design Professional under the new form of Agreement, the analysis

   should carefully consider what is required under the Scope of Work.

   While comparing contracts previously performed for similar work is

   a reasonable way of determining price reasonableness, consideration

   to differences in the contract requirements should also be taken

   into account and appropriate adjustments made in the price

   comparison. For example, two contracts may be similar in all

                                  3

   respects, except that one contract awarded last year contained a

   requirement for one on-site inspection by the Design Professional

   each month and the contract under consideration may provide for

   weekly on-site inspections. The price of the first contract should

   be adjusted to compensate for the additional inspections in order

   to make a valid comparison. This would be the case if the model

   contract is used since it includes additional basic services and,

   all things being equal, could result in a higher fee.

                                        Assistant Secretary for Public

                                         and Indian Housing

