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1. Purpose. The purpose of this Notice is to call the attention of public

   housing agencies and Indian housing authorities (hereafter, collectively

   called HAs) to changes in the Performance Funding System (PFS)

   regulations at 24 CFR Parts 990 and 905. These changes provide

   significant cost saving opportunities to HAs through a set of energy

   conservation incentives mandated by Section 118(a) of the Housing and

   Community Development (HCD) Act of 1987.

2. Background. The Department of Housing and Urban Development (HUD)

   published amendments to the regulations implementing the energy

   conservation provisions of Section 118(a) of the HCD Act of 1987, as

   well as others not pertinent to this Notice, on September 11, 1991, 24

   CFR Parts 990 and 905. The rule became effective on January 1, 1992. A

   Final Rule was published on June 30, 1994, (59 FR 33652) which extends,

   for an additional period, not to exceed six years, sharing of energy

   rate savings that continue to be cost-effective implementing Section

   114(c) of the HCD Act of 1992. The provisions of the rule relating to

   energy conservation incentives revised the PFS to permit HAs, with HUD

   approval, to (1) benefit from HA-initiated actions that result in lower

   utility rates and (2) retain a share of the savings generated by energy

   reduction improvements funded, under performance contracting

   arrangements with the HA, with non-federal, non-HA funds. The

   regulations also permit the payment of additional subsidy for the

   amortization cost of energy improvements financed through HUD-approved

   loans from non-federal sources and to share in savings from the

   consumption reductions.

PAHO:   Distribution: W-3-1, W-2(H), R-6, R-7, R-9, R-3-1(PIH), 138-2,

                      138-1, RMC-2

                                  2

   It is important to point out that by using these incentives, HAs are

   able to finance energy improvements without use of Comprehensive

   Improvement Assistance Program (ClAP) or Comprehensive Grant Program

   (CGP) funds. HAs will then be able to use those funds to do other

   priority work.

HUD issued instructions for approval of energy performance contracts

under Notice PIH 93-9(PHA). This Notice updates that Notice to reflect

current delegations of authority permitting Field Offices to approve

energy performance contracting and to advise HAs of new provisions which

extend the period of energy rate savings noted in 3A below.

3. Energy Conservation Incentives. The specific incentives authorized by

   the current regulation provisions include:

   A. Utility Rate Reduction. A HA may take actions to reduce the rate it

      pays for utilities (including water, fuel oil, electricity and

      gas). Examples of such actions are the well-head purchase of

      natural gas, administrative appeals, or where justified, legal

      action (beyond normal public participation in general ratemaking

      proceedings). Under these circumstances, the HA will be permitted

      to retain one-half of the cost savings attributable to its actions

      for the first year and, upon determination that the action was

      cost-effective in the first year, for up to an additional six

      years, if the action continues to be cost-effective. The rate

      savings must be directly related to the actions of the HA.

   B. Energy Conservation Contracts.

      (1) Fixed Payment Contracts. A HA may enter into a contract for

          energy conservation measures financed with non-HUD funds which

          does not make the HA's payments dependent on cost savings

          resulting from the improvement, e.g., improvements financed by

          a loan from a utility. The HA will receive operating subsidy

          in addition to its eligibility calculation under the PFS in an

          amount sufficient to cover the annual cost of amortizing the

          improvements loan during the term of the contract. The HA

          benefits from this incentive in two ways. First, HUD pays for

          the cost of amortizing the loan; and second, the HA realizes

          savings equal to one and one half times the annual savings

          from the measure. Contract terms cannot exceed 12 years.
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      (2) Savings Driven Contracts.

        (a) Performance Contracting. A HA may enter into a contract

            for energy conservation measures financed with non-HUD

            funds, the repayment of which is dependent on the

            savings. In this case, the HA's Allowable Utilities

            Consumption Level for the project and utility involved

            will be frozen for the duration of the contract period.

            The HA will be permitted to retain the savings resulting

            from the reduced consumption. The HA must use at least 50

            percent of the resulting cost savings to pay the

            contractor. The remaining savings can be used to make

            prepayments to the contractor or be retained by the HA

            and used for training of HA employees, counseling of

            residents, the HA's management cost of an energy

            conservation program, and any other eligible costs.

            Contract terms cannot exceed 12 years.

        (b) Guidebook on Performance Contracting. A HUD publication,

            "Energy Performance Contracting for Public and Indian

            Housing: A Guide for Participants," was distributed to

            Field Offices and to all HAs with 500 or more units in

            1993. The guidebook is a step-by-step instruction on how

            to do performance contracting. The guidebook was

            developed with the inexperienced user in mind. It also

            provides guidance on applicable HUD procurement

            requirements, contractor selection, negotiation and

            monitoring. HAs with under 500 units interested in

            obtaining a copy of the guidebook or HAs wishing to

            obtain additional copies may do so by contacting their

            local HUD Field Offices. HUD Field Offices should contact

            the Headquarters Energy Division on (202) 708-2504 if

            additional copies are required.

4. HUD Approval. HAs must obtain HUD approval to qualify for the new energy

   conservation incentives. Approval of an energy conservation contract

   will be based largely upon a determination that payments under the

   contract can be funded from the reasonable anticipated energy cost

   savings. If energy performance contracting is used, HAs must obtain HUD

   approval to issue solicitations and execute contracts. Consequently, HAs

   are encouraged to contact the appropriate HUD Field Office early in the
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   process to facilitate expeditious approval. The central point of contact

   regarding these incentives is the Field Office General Engineer assigned

   to the HA.  The HA request is to be submitted to the appropriate Field

   Office for review.

   A. Field Office Review. Field Office reviews will cover: (1) utility,

      engineering and contracting aspects by the General Engineer; (2)

      Performance Funding System issues by the Financial Analyst; and (3)

      other management issues such as they effect modernization funding

      under the CGP or CIAP, as needed, by either the Housing Management

      Specialist or the General Engineer. After the Field Office review

      is completed, the General Engineer shall prepare a letter for the

      signature of the Director, Office of Public Housing, approving or

      disapproving the request.

   B. Indian Housing. The Administrator, Office of Native American

      Programs (ONAP) has the authority to approve applications from

      Indian Housing Authorities (IHAs). ONAP will review IHA requests in

      a manner similar to public housing as outlined in 5(a) above.

5. HUD Monitoring of Approvals. Copies of approvals, as well as annual cost

   savings achieved, must be submitted to Headquarters, Maintenance and

   Supply Division, with an additional copy to the Office of Native

   American Programs for Indian Housing Authorities.

6. Questions and Advice. As noted above, HAs should direct questions

   regarding performance contracting to the appropriate HUD Field Office.

   Field Offices that have questions regarding utilities, engineering or

   contracting aspects of the new provisions of the regulations (24 CFR

   Parts 905, 965 and 990) should contact William C. Thorson, Director,

   Maintenance and Supply Division on (202) 708-4703.  Questions concerning

   PFS issues should be directed to John Comerford, Director, Financial

   Management Division on (202) 708-1872.

7.Public Housing Transformation. The Department is proposing to

substantially revise the public housing program. These changes, if

approved, may result in the elimination of operating subsidies in favor

of tenant-based assistance.
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The Department intends to propose that any changes in the public housing

program take into consideration existing contractual agreements between

HAs and energy service companies that rely on operating subsidies for

the repayment of non-HUD financing. Accordingly, the Department

continues to encourage HA to aggressively pursue energy improvements as

outlined in this Notice. 

                                                Assistant Secretary for Public   
                                               and Indian Housing

