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Special Attention of:                        Notice   H 92-76 (HUD)

Regional Administrators, Regional

Counsels, Regional Housing Directors          Issued:  9/30/92

Managers, Category A & B Offices              Expires:

Chief Counsels, Directors of Housing          __________________________

Development, Directors of Housing             Cross References:

Management, Project Owners

Management Agents                               Supersedes Notice H91-67

_______________________________________________________________________

Subject:  Directors and Officers Liability Insurance vs

          Indemnification By The Corporation

A.   PURPOSE.  This Notice interprets the provision of the

Regulatory Agreement pertaining to reasonable operating

expenses and necessary repairs as such provisions apply to

the purchase of Directors and Officers Liability Insurance,

and to the corporation's indemnification of project board

members for liability losses.  These provisions apply to

Section 202 Direct Loan, Section 202 and 811 Capital

Advance, Insured and HUD-held multifamily projects,

including care facilities, where the Borrower or Mortgagor

is either a nonprofit or for-profit corporation.

B.   BACKGROUND.

1.   The Department has received telephone calls and letters

  from concerned project representatives inquiring about

  project purchase of Directors and Officers Liability

  Insurance.  The concern is based on an inability to

  secure and maintain qualified board members due to the

  risks involved where a project does not protect such

  board members against personal liability for conducting

  project business.

2.   The Department has also received requests for the

  inclusion of provisions in the corporate charter or

  bylaws making the corporation responsible for

  indemnifying its board members.

C.   DIRECTORS AND OFFICERS LIABILITY INSURANCE.

1.   The April 1992 issuance of Handbook 4350.1, CHG 61,

  lists Directors and Officers Liability Insurance as

  optional insurance which may be considered for all

  HUD-insured, coinsured, and HUD-held projects.  Required
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  policy exclusions are set forth at paragraph 21-9.E. and

  the Glossary Definition for Directors and Officers

  Liability Insurance.  The example at paragraph 21-9.E.

  does not preclude a profit motivated mortgagor from

  being approved for liability insurance in an appropriate

  circumstance.

2.   Where Directors and Officers Liability Insurance is

  desired, the project representative should investigate

  the economies of its purchase as part of a comprehensive

  package as opposed to a single purpose policy.  In

  addition to exploring available options through the

  current hazard insurance underwriter, bids should be

  solicited from other firms.  Since Directors and

  Officers Liability Insurance policies are not

  standardized, careful attention must be given to the

  variables, including scope of coverage and deductibles.

D.   CORPORATION INDEMNIFICATION.  Do not authorize use of

corporate articles of incorporation, nor bylaw provisions,

that make the corporation responsible for indemnifying its

board members, except where applicable State law

specifically requires such indemnification.  Consult with

Field Counsel before accepting any such indemnification

arrangement.

E.   QUESTIONS may be addressed by field staff to:

Section 202 Direct Loan,            Mr. Eugene Fogel or

and Section 202 and 811             Ms. Rosia Young, HMEEM

Capital Advance projects            FTS 8 (202) 708-3287

Insured projects after              HMHO Desk Officer

occupancy and HUD-held              Operations Division

projects                            FTS 8 (202) 708-0547

Insured projects before             Ms. Jessica Franklin,

occupancy                           HMIP

                                 FTS 8 (202) 708-2556

                           __________________________________

                           Arthur J. Hill

                           Assistant Secretary for Housing

                             - Federal Housing Commissioner

