CHAPTER 3. APPLI CABI LI TY TO PERSONS

3-1. Restrictions On Assistance To Noncitizens. Housing assistance that is
provi ded under a Section 214 covered progran is restricted to the
followi ng individuals: [''812.5(a)(1); 950.310(b)(1); 912.5(a)(1)]

a.

b.

Citizens, including nationals; or

Nonciti zens who have eligible inmgration status in one of the
foll owi ng categori es:

(1

(2)

(3)

(4)

(5)

(6)

A noncitizen who has been lawfully adnmitted to the U S. for
per manent residence, as defined by Section 101(a)(20) of the
Imm gration and Nationality Act (INA); as an immigrant, as
defined by Section 101(a)(15) of the INA (8 U S.C. 1101(a)(20)
and 21101(a)(15), respectively (inmmgrants). This category

i ncludes a noncitizen who has been admitted under Section 210
or 210A of the INA (8 U S.C. 1160 or 1161), (specia

agricul tural worker), and who has been granted | awf ul
tenmporary resident status

A noncitizen who entered the U S. before January 1, 1972, or
such later date as enacted by |aw, and who has continuously
mai nt ai ned residence in the U S. since then, and who is not
ineligible for citizenship, but who is deened to be lawfully
admitted for permanent residence as a result of an exercise of
di scretion by the Attorney General under Section 249 of the
INA (8 U S . C 1259);

A noncitizen who is lawfully present in the U S pursuant to
an admi ssion under Section 207 of the INA (8 U S.C. 1157)
(refugee status); pursuant to the granting of asylum (which
has not been termni nated) under Section 208 of the INA (8

U S.C 1158) (asylumstatus); or as a result of being granted
condi tional entry under Section 203(a)(7) of the INA (U S.C
1153(a) (7)) before April 1, 1980, because of persecution or
fear of persecution on account of race, religion, or politica
opi ni on or because of being uprooted by catastrophic nationa
calamty;

A noncitizen who is lawfully present in the U S. as a result
of an exercise of discretion by the Attorney General for
energent reasons or for reasons deened strictly in the public
i nterest under Section 212(d)(5) of the INA (8 U S.C

1182(d) (5)) (parole status);

A noncitizen who is lawfully present in the U S as a result
of the Attorney Ceneral's w thhol ding deportation under
Section 243(h) of the INA (8 U.S. C. 1253(h)) (threat to life
or freedonj); or
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A noncitizen lawfully admtted for tenporary or permanent
resi dence under Section 245A of the INA (8 U S.C. 1255a)
(ammesty granted under | NA 245A).

3-2. Famly Eligibility For Assistance. A fanily shall not be eligible for



assi stance unl ess every nenber of the famly residing in the unit is
determined to have eligible imigration status, as described in
paragraph 3-1. [''812.5(b); 950.310(c); 912..5(b)]

a. Exception for Mxed Fanmilies. Despite the ineligibility of one or
nore famly nmenbers, a mxed family nay be eligible for one of the
three types of assistance provided in Section 812.10. A fanily

* wi t hout any eligible nenbers and receiving assi stance on June 19,
1995, may be eligible for tenporary deferral of term nation of *
assi stance as provided in paragraph 1-5.

b. Exenpti on of certain honebuyers fromrestrictions of this paragraph
(I'ndi an housing only). A homebuyer who executed a Homeownership
Qpportunity Agreenent under the Turnkey |11 programor who executed
a Mutual Hel p and Cccupancy Agreenent under the Mitual Help
Honeowner shi p program before June 19, 1995, is not subject to this
citizenship or eligible immgration status requirenent for
continued participation in the program [950.310(d)]

3-3. Preference Versus Eligibility Criteria For Adm ssion. Preferences and
eligibility criteria for adm ssion to HUD assi sted housing are two
different matters. Ctizenship or eligible inmmgration status should be
considered to be an eligibility factor. Applicant famlies (including
eligible individuals or single persons) nust first neet the eligibility
requi rements for HUD assi sted housing, and then, |ocal/Federa
preferences are applied to eligible famlies. Were the waiting period
for admssion is likely to be I engthy, an HA should not undertake to
conduct the Section 214 investigation until it undertakes the
determnation of eligibility for all criteria, including citizenship or
eligible inmgration status.

3-4. HA Tenant Selection Policies. In addition to policies and regul ations
i ncluding preferences and priorities established by the HA for
eligibility and adm ssion, each HA shall adopt and inpl enent policies
and procedures enbodying standards and criteria providing for
verification and docunentation of information rel evant to acceptance or
rejection of an applicant, including docunentation and verification of

* citizenship and eligible immgration status.1/ Information relative to*
the acceptance or rejection of an applicant or tenant nust be docunented
and placed in the applicant's or tenant's file. Al procedures nust be
applied consistently to every tenant or applicant, as applicable.

1/ Under the Section 8 regulations (see 24 CFR '982.54), ONLY the policies
and procedures where the HA has discretion to establish local policy are
stated in the adninistrative plan and HUD does not approve these policies.
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3-5. Persons Covered. The Section 214 requirenments apply to:

a. All applicants who request housing assi stance,

b. All applicants who are already on a waiting |list for housing
assi stance, and

c.All tenants who are already receiving housing assistance under a
Section 214 covered program



3-6.Prohibition O Assistance To Noncitizen Students. [812.12
950. 310(t); 912. 12]

a. CGeneral . The provisions of paragraph 10-5 and Chapter 11,
permitting continued assistance, prorated assistance or tenporary
deferral of term nation of assistance for certain famlies, do not
apply to any person who is deternmined to be a noncitizen student,
as described in paragraph 3-5b, or the famly of the noncitizen
student, as defined in paragraph 3-5c.

b. Nonciti zen student. For purposes of this part, a noncitizen student
is defined as a noncitizen who:

(1)Has a residence in a foreign country that the person has no
i ntenti on of abandoni ng;

(2)I's a bona fide student qualified to pursue a full course of
study; and

(3)Is adnmitted to the United States tenporarily and solely for
pur poses of pursuing such a course of study at an established
institution of |learning or other recognized place of study in
the United States, particularly designated by such person and
approved by the Attorney CGeneral after consultation with the
Depart ment of Education of the United States, which
institution or place of study shall have agreed to report to
the Attorney Ceneral the termnation of attendance of each
nonciti zen student (and, if any such institution of |earning
or place of study fails to make such reports pronptly, the
approval shall be w thdrawn).

c.Fanm |y of noncitizen student. The prohibition on providing
assistance to a noncitizen student as described in paragraph 3-5a
al so extends to the noncitizen spouse of the noncitizen student and
nonciti zen mnor children of any noncitizen student if the spouse
or children are acconpanying the student or following to join such
student. The prohibition on providing assistance to a noncitizen
student does not extend to the citizen spouse of the noncitizen
student and the children of the citizen spouse and noncitizen
student. Children born to a U S. citizen spouse are U. S. citizens
by birth. It should be noted that such children may al so have dual -
citizenship based on the other parent's non-U.S. citizenship.
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3-7. Procedures When Fraud |Is Suspected Wth Respect To A Declaration of
G tizenship.

a."Reason To Suspect" Provision. The proposed rule issued in 1988
authorized an HA to initiate term nati on procedures whenever it
obt ai ned evi dence of conflicting or inconsistent infornmation
regarding an individual's identity or clainmed U S. citizenship
status. However, the proposed rule issued on August 25, 1994,
renoved this provision. As a result, any false statenent or
fraudul ent evidence concerning eligibility on the basis of eligible
citizenship or imrgration status should be handled by the HA in



the same manner that the HA addresses other false statements or
fraudul ent evidence with respect to other aspects of eligibility.
To the extent possible, eligible citizenship or inmmgration status
shoul d be treated the sane as other factors that are taken into
consideration in determining a person's eligibility for assistance
or continued assistance. Except where nandated by statute (i.e.
notice requirenents, verification procedures, hearing requirenents,
special relief provisions), the 1994 proposed rule directed the HA
to rely on existing procedures that are in place and applicable to
other eligibility factors. [See 59 FR 43907 for conplete

di scussi on. ]

b. Rectifying inproper or inaccurate eligibility determ nations.

HA receives information that provides a substantial basis to
believe that a tenant may have erroneously or deliberately

m srepresented his or her eligibility and is receiving financial
assi stance for which he or she (or the fanmily) may not be eligible,
the HA should take the steps indicated below. These further the
policy of HUD as set forth in the preanble of the 1994 proposed
rule at 59 FR 43900, 43907 to treat eligible citizenship or
eligible inmgration status in the same nanner as other factors
involving an individual's eligibility.

It is inperative, however, that the information be concrete, rather
than just the HA's suspicion. For exanple, a tenant declares
hinsel f or herself as a citizen, but also provides an Alien

Regi stration Nunber or a third party cones forward with concrete

i nformati on (not just hearsay). In this event the HA shoul d:

(1)Present the tenant with the tenant's and any conflicting
i nformation; obtain additional information from other persons
or agencies; or take other actions to verify either the
tenant's information or the conflicting information

(2)I1f the HA's efforts outlined in paragraph 3.8b(1) above
conclude that the tenant supplied incorrect information, the
owner nust docunment his or her findings in witing. The tenant
must then be notified in witing of the error, identifying
what information is believed to be incorrect. In addition, the
tenant rust be provided an opportunity, within 10 cal endar

3-4

days, to neet with the HA and di scuss the allegation(s). The
HA nmust informthe tenant that failure to do so may result in
the termnation of the tenant's assistance or tenancy. The
neeting with the HA shall be with a designated representative
of the HA who has not been involved in any manner with the
review of the allegedly false infornmation.

(3)If the tenant responds and convinces the HA that his or her
subm ssi ons were correct, the HA should docunent the record
accordingly, and close the investigation. Rental assistance
paynments continue to be nmade at the anmount set at
certification or recertification, and there is no adjustnent
to the tenant's rent.

If an



I f, however, the HA determines that there is adequate basis
for further investigation, the HA should require the tenant to
submit what ever documentation is necessary to resolve the
issue; e.g., if the tenant declared as a citizen, he or she
shoul d submit a birth certificate or any other officia
docunent that evidences citizenship status.

If the tenant chooses to provide a new decl aration as an
eligible noncitizen, the HA should have the tenant conplete a
verification consent form (see Appendix C) and subnit the
requi red evidence. The HA can then conduct a prinary
verification and, if necessary, forward that information to
INS for secondary verification. At the end of the verification
process, if the tenant still is found ineligible, or if the
tenant elects not to contend eligible status, the HA should
take the appropriate actin to adjust the rent, term nate the
assi stance or terninate the tenancy.

3-8.Liability O Ineligible Fanilies For Reinbursenent O Benefits --
Section 8 Programs Only. Were a family has received the benefit of HUD
financial assistance to which it was not entitled because the fanily
intentionally msrepresented eligible status, the ineligible famly is
responsi ble for reinmbursing HUD for the assistance inproperly paid. If
the ampbunt of the assistance is substantial, the responsible entity is
encouraged to refer the case to the HUD Regi onal |nspector General's
office for further investigation. Possible crimnal prosecution nmay
foll ow based on the False Statenments Act (18 U.S.C. 1001 and 1010).
[812. 15]
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