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Schedule of Completion.

Timely Performance of Work. The Owner agrees tobegin work
no later than the time indicated in section 1.1. The Owner shall
reportto HUD the date work has commenced and shall thereafter
furnish HUD with periodic progress reports (quarterly unless
more frequent reporting is required by HUD). In the event the
work is not commenced, diligently continued, or completed as
required under this Agreement, HUD reserves the righttorescind
this Agreement or take other appropriate action in accordance
withsection2.13.

Time for Completion. The project shall be completed inaccor-
dance with section 2.3 no later than the end of theperiod indicated
insection 1.1, or in stages as provided for in Exhibit B. Where
the Agreement provides for completionin stages, all references
to project completion shall be considered to refer to project
completion or completion of any stage, as appropriate.

Delays. In the event there is a delay in the completion due to
strikes, lockouts, labor union disputes, fire, unusual delays in
transportation, unavoidable casualties, weather, acts of God, or
any other causes beyond the Owner's control, or by delay author-
ized by HUD, the time for completion shall be extended to the
extentthat HUD determines that completionisdelayed dueto one
or more of these causes. No increase in therents set forth in the
Contractattached as Exhibit A ("ContractRents")ymaybe granted
exceptinaccordance withsection2.2(c).

Construction or Rehabilitation Period.

Inspections. HUD will inspect project records periodically to
determine compliance with Davis-Bacon Act requirements, if
applicable. HUD may conductareview to determine contractor
compliance with equal opportunity requirements atany time.
Changes. The Owner shall submit for HUD approval, any
changes from Exhibit B which would materially reduce or alter
its obligations, or any changes which would alter the designof the
project or materially reduce the quality or amenities of the
project. Approval of changesmay be conditioned onareduction
of ContractRents. If theOwner makes any changes without prior
HUD approval, the Owner may be required to reduce Contract
Rents or to remedy the defects or deficiencies as a condition for
acceptance of the project.

Increases in Contract Rents or Utility Allowances. Increases in
contract rents or utility allowances during the construction or
rehabilitation period are permitted only with HUD approval
consistent with HUD regulations.

Marketing.

(1) The Owner shall commence and diligently continue
marketing as soon as possible, but in any event no later than 90
daysprior to the anticipated date of availability for occupancy of
the first unitin the project. The Owner mustnotify HUD of the
date of commencement of marketing. Marketing and leasing
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mustbe done in accordance with the HUD-approved Affirmative
Fair Housing Marketing Plan, all Fair Housing and Equal Oppor-
tunity requirements, and the applicable provisions of Exhibit A,
the proposed Contract.

(2) At the time of Contract execution, the Owner must
submitalistofleased and unleased units, with justification for the
unleased units, to qualify for vacancy payments for the unleased
units in accordance with the Contract.

Project Completion. (If the project is completed in stages,
the procedures of this section apply to each stage.)
Conformance to Application. The completed projectshallbe in
accordance with the application. The Owner shall be solely
responsible for completion of the project.
Notification and Evidence of Completion. The Owner shall
notify HUD when the work is completed and provide HUD with:

(1) A setof as-built drawings (except where notrequired
for certain substantial rehabilitation projects and acquisition
projects).

(2) A certificate of occupancy and/or other official approv-
alsnecessary for occupancy. ,

(3) A certification by the Owner, which will be supported
by the Owner's warranty in the Contract, that:
(i) The project has been completed in accordance with the
requirements of this Agreement, including allmanagementand
equal opportunity requirements;
(iiy Theprojectisingood and tenantable condition;
(iii) Therearenodefects ordeficiencies inthe project, except for
items of delayed completion whichare minor items or which are
incomplete because of weather conditions, and inany case donot
preclude orunacceptably affectoccupancy; any excepted items
shall be specified (see section 2.3(e));
(iv) There hasbeen no change in the evidence of management
capability or in the proposed management program (if one was
required) other than changes approved in writing by HUD, in
accordance withsection 2.2(b);
(v) Ithascomplied with the provisions of section2.12 of this
Agreement, ifapplicable, and that to the bestof itsknowledge and
beliefthere areno claims of underpaymentto laborers or mechan-
ics inalleged violation of said provisions of the Agreement. In
the event there are any such pending claims to the knowledge of
the Owner or HUD, the Owner shall be required to place a
sufficientamount in escrow, as directed by HUD (inaccordance
withsection2.12), to assure payments of such claims;
(vi) Inthecase of substantial rehabilitation, the projecthasbeen
rehabilitated in accordance with applicable zoning, building,
housingand other codes, ordinances or regulations, as modified
by any waivers obtained from the appropriate officials.

Page 1 of 5

form HUD-52523-B (7/90)
ref Handbook 4571 1



©

@

©

(4) For new construction and substantial rehabilitation
projects, acertification by theregistered architectresponsible for
inspectionof the work that suchinspection was performed by him
or under his supervision with the frequency and thoroughness
required by the generally accepted standards of professional care
and judgement, and that to the best of his knowledge, belief, and
professional judgement:

(i) The project has been completed in conformance with the
accepted working drawings and specifications for the project or
approved changes (such changes to be listed) and with HUD
Minimum Property Standards (4910.1);

(ii) Theprojectisingood and tenantable condition;

(iii) Thereareno defects ordeficiencies inthe project, exceptfor
items of delayed completion whichare minoritems or whichare
incomplete because of weather conditions, and inany case donot
preclude or unacceptably affectoccupancy. Any excepted items
shall be specified. Seesection?2.3(e).

(iv) Theprojecthasbeen constructed or rehabilitated in accor-
dance with applicable zoning, building, housing, and other codes,
ordinances or regulations, as modified by any waivers obtained
from the appropriate officials.

Reviewand Inspection.

(1) Within 10 working days of the receipt of the notification
and the evidence of completion, HUD shallreview the evidence
of completionfor adequacy.

(2) Within the same time period, a HUD representative
shall inspect the project in a manner sufficient to enable the
inspector to report that he or she has inspected the observable
elements and features of the project in accordance with profes-
sional standards of care and judgementand that, on the basis of
the inspection, (i) the project has been completed in accordance
with the Agreement and that (ii) there are no observable condi-
tions inconsistent with the evidence of completion, including the
certifications of the Owner and the design or inspecting archi-
tects, where appropriate. If the inspection discloses defects or
deficiencies, the inspector shall report these with sufficient detail
and information for purposes of paragraph (e) and (f) of this
section.

(3) At the time of the HUD inspection, the Owner shall

furnish evidence satisfactory to HUD of correction of all defi-
ciencies included inany HUD notifications to the Owner during
the course of construction. The Owner shallnotberelieved of its
obligation to complete the projectin accordance with the Agree-
ment because of failure by HUD or any other party to inspect
during the course of construction or rehabilitation.
Unconditional Acceptance. If HUD determines from the review
and inspection that the projecthas been completed in accordance
with the Agreement, the project shall be accepted and the Con-
tractexecuted.
Acceptance Where Defects or Deficiencies Are Items of Delayed
Completion. (Seesections 2.3(b)(3)(iii)and (4)(iii)). If the only
defects or deficiencies withregard to the physical completion of
the project are items of delayed completion which are minor
items or which are incomplete because of weather conditions,
and in any case which do not preclude or unacceptably affect
occupancy, and if the Owner hasmet all other requirements of the
Agreement, the Project will be accepted and the Contract exe-
cuted, subjectto the following:
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¢y The Owner will establish an escrow fund in an
amount approved by HUD to be sufficient to assure completion
of any items of delayed completion.

@) The Owner will enter into a written agreement, to be
included as an exhibit to the Contract, specifying the schedule for
completion. If the Owner.does notcomplete the iterns specified
in the agreement within the agreed time period, HUD may use the
escrow fund to complete the project, or may terminate the
Contractor exercise otherrights under the Contract.
Acceptance Where Other Defects or Deficiencies Reported. If
the defects or deficiencies withregard to the physical completion
of the project are other than items of delayed completion under
paragraph (¢), HUD will determine whether and to what extent
the defects and deficiencies are correctable and whether the
ContractRents should bereduced. HUD will notify the Owner
ofitsdecision, If the Parties agree, HUD and the Owner will enter
into a written agreement for the correction of the deficiencies
specifying the schedule for completion. If the deficiencies are
corrected within the agreed time period, HUD will accept the
projectand the Contract will be executed.

Acceptance with Regard to Physical Completion of the Project
and Executionof Contract.

(1) If HUD finds that the evidence of completion under
section 2.3 is acceptable (including acceptance under section
2.3(e)) with tespect to the physical completion of the project,
including the certificate of occupancy and other official approv-
als required for occupancy, but the evidence of completion in
otherrespects is notacceptable, HUD will, upon request by the
Owner, execute or approve the execution of the Contract.

(2) Until theremaining evidence of completion is submit-
ted to and found acceptable by the HUD Field Office:

(® The Contract Rents for the purpose of computing project
assistance payments withrespect to any unitwill be the monthly
amount of the debtservice on the loan amount attributable to the
unit; and

(i) Rent-upand occupancy of the project will be subjectto such
conditions as HUD may require in an exhibit to the Contract
setting forth the rents and the conditions.

Notification of Nonacceptance, If HUD determines that, based
on thereview of the evidence of completion and inspection, the
projectcannotbe accepted, the Owner shall be promptly notified
of this decision with a statement of the reasons.

Arbitration, In the event the Owner disputes the HUD determi-
nations, itmay submitthe controversy to amutually acceptable
third-party arbitrator atits expense, provided that the arbitration
isadvisory only.

Execution of Project Assistance Contract.

Time of Execution. Upon acceptance of the project by HUD
pursuant to sections 2.2 and 2.3, the Contract shall be executed
first by the Owner and then by HUD.

Completion in Stages. If completionis instages, the Contractand
the signature block for the first stage, shall be executed upon
completion of the first stage, and the number and types of
completed units and their Contract Rents shall be shown in
Exhibit 1 of the Contract. Thereafter, upon completion of each
successive stage, the signature block provided in the Contract for
thatstage shall be executed, and additional Exhibits 1a, 1b, etc.,
covering the additional units, shall become part of the Contract,
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Unleased Units at Time of Execution. At the time of execution
of the Contract, HUD shall examine the lists of dwelling units
leased and not leased, referred to in section 2.2(d), and shall
determine whether ornot the Owner has met its obligations under
that section withrespect to any unleased units. HUD shall state
inwriting its determination withrespect to the unleased units and
for which of those units it willmake housing assistance payments
pursuant to the Contract. The Owner shall indicate in writing
concurrence ornonconcurrence with this determination, reserv-
ing itsrightto claimproject assistance payments for the unleased
units under the Contract, without prejudice by reason of signing
the Contract.

ContractRents. The ContractRents by unit size (and inthe case
of group homes residential spaces), amounts of projectassistance
payments, and any other applicable terms and conditions shall be
asspecified in the proposed Project Assistance Contract, except
as provided in section 2.2(c) and in paragraph (f) of this section
(where applicable).

No Changes in Contract. Each party has read or is presumed to
haveread the proposed Contract. Itisexpressly agreed that there
shall be no change in the terms and conditions of the Contract
other than as provided in this Agreement.

Adjustmentof Contract Rents Based on Cost Certification.

(1) Reduction of ContractRents. If the Owner's certified
costs provided in accordance with 24 CFR 885.825,as approved
by HUD, are less than the HUD-approved cost estimates in the
Firm Commitment, the Contract Rents will be reduced commen-
surately.

(2) Reduction of Maximum Annual Commitment. If the
Contract Rents are reduced pursuant to paragraph (f)(1) of this
section, the maximum Contractcommitment will be reduced. If
ContractRents arereduced based on certification after Contract
execution, HUD willrecover from the Owner any overpayment
since the effective date of the Contract.

Cooperation in Equal Opportunity Reviews:

The Owner agrees to cooperate with HUD in conducting moni-
toring and compliance reviews and complaint investigations
pursuant to all applicable civil rights statutes and regulations,
Executive Orders, and civil rights related programrequirements.
Incarrying out the obligations under this A greement, the Owner
will comply with:

(1) Therequirements of the Fair Housing Act (42 U.S.C.
3601-19) and its implementing regulations at24 CFR Part 100;
Executive Order No. 11063 (Equal Opportunity in Housing) and
implementing regulationsat 24 CFR Part 107; and Title VIof the
CivilRights Actof 1964 (42 U.S.C. 2000d) (Nondiscrimination
inFederally Assisted Programs) and implementing regulations at
24 CFR Part 1;

(2) Theprohibitions againstdiscrimination on thebasis of
ageunder the Age Discrimination Actof 1975 (42U.S.C.6101-
07) and implementing regulations at24 CFR Part 146, and the
prohibitions againstdiscrimination againstotherwise qualified
individuals with handicaps under section 504 of the Rehabilita-
tion Actof 1973 (29 U.S.C.794) and implementing regulations
at 24 CFR Part 8.

(3) Therequirements of Executive Order No. 11246 (Equal
Employment Opportunity) and the regulations issued under the
Orderat41 CFR Chapter 60;
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(4) Therequirementsof section 3 of the Housing and Urban
Development Act of 1968 (12 U.S.C. 1701u) (Employment
Opportunities for Lower Income Persons in Connection with
Assisted Projects) and the implementing regulations at24 CFR
Part 135;

(5) TherequirementsofExecutiveOrderNos:11625,12432,
and 12138 (Minority and Women's Business Enterprises);

(6) Theaffirmative fairhousing marketing requirements of
24 CFR Part 200, Subpart M and the implementing regulations at
24 CFR Part 108.

(7) The fairhousing advertising and poster guidelines, 24
CFRParts 109 and 110.

(8) The civil rights and Equal Opportunity reporting re-
quirements at 24 CFR Part 885.940 (f).

National Environmental Policy.

The Owner agrees to comply with all applicable requirements
under the National Environmental Policy Act (NEPA) of 1969
(42U.5.C. 4321 et seq.)and HUDregulations at24 CFR Parts 50,
including related environmental laws, Executive Orders and
HUD standards in 24 CFR 50.4

Flood Disaster Protection Act.

If the Projectis located in an area thathas been identified by the
Director of the Federal Emergency Management Agency as an
area having special flood hazards and if the sale of flood insur-
ance hasbeen made available under the National Flood Insurance
Actof 1968, the Owner agrees thatit will obtain coverage of the
Project, during its anticipated economic or useful life, by flood
insurance inan amountat leastequal toits developmentor project
cost (less estimated land cost) or to the maximum limit of
coverage made available with respect to the particular type of
property under the National Flood Insurance Actof 1968, which-
everisless.

Clean Air Actand Federal Water Pollution Control Act.

In compliance with regulations issued by the Environmental
Protection Agency ("EPA"), 40 CFR, Part 15, pursuant to the
Clean Air Act, as amended ("Air Act™),42 U.S.C. 7401, etseq.,
the Federal Water Pollution Control Act, as amended ("Water
Act"),33U.S.C. 1251, etseq., and Executive Order 11738, the
Owner agrees:

Not to utilize any facility in the performance of this Agreement
or any nonexempt subcontractor whichis listed on the EPA List
of Violating Facilities pursuant to Part 15 of the regulations for
the duration of time that the facility remains on the list.
Promptly to notify HUD of the receipt of any communication
from the EPA indicating that a facility to be utilized for the
Agreement isunder consideration to belisted onthe EPA Listof
Violating Facility;

Tocomply withall therequirements of section 114 of the Air Act
and section 308 of the Water Actrelating toinspection, monitor-
ing, entry, reports, and information, as well as all other require-
ments specified in section 114 of the Air Actand section 308 of
the Water Act, and all regulations and guidelines issued thereun-
der;and

Toinclude or cause to be included the provision of this sectionin
every nonexemptsubcontract and take suchactionas HUD may
direct as ameans of enforcing such provisions.
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Displacement and Relocation Assistance.

The Owner agrees to comply with the Uniform Relocation
Assistance and Real Property Acquisition Policies Actof 1970
(42U.5.C.4601) asamended by the UniformRelocation Assis-
tance Amendments of 1987, Title IV of the Surface Transporta-
tion and Uniform Relocation Assistance Act of 1987 (Pub.L.
100-17,approved April 2, 1987) (URA)and government-wide
implementing regulations at 49 CFR Part 24 which set forth
relocation assistance requirements thatapply to the displacement
of any person (family, individual, business, nonprofit organiza-
tion or farm) as a direct result of acquisition, rehabilitation or
demolition for a project assisted under this part.

Lead Based Paint.

The Owneragrees to comply withrequirement of the Lead-Based
Paint Poisoning Prevention Act (42 U.S.C. 4821-4846) and
implementing regulations at 24 CFR Part 35 to the extent they are
applicable tohousing under the Contract

Lobbying.

The Owner agrees to comply with the prohibitions against
lobbying the Executive or Legislative Branches of the Federal
Government contained in Pub. L. 101-121 (31 USC 1352) and
implementing regulations at24 CFR Part 87.

Labor Standards.

For projects that are designed for dwelling use by 12 or more
handicapped families (other thanprojects acquired withoutreha-
bilitation), not less than the wages prevailing in the locality, as
determined by the Secretary of Laborunder the Davis-Bacon Act
(40 U.S.C. 276s-276a-5), must be paid to all laborers and me-
chanics employed in the construction or rehabilitation of the
project. HUD may waive the Davis-Bacon requirements if
laborers ormechanics voluntarily donate their services without
full compensation for the purpose of lowering the costs of
construction or rehabilitation; the laborers or mechanics are not
otherwise employed in the construction or rehabilitation of
projectsthat areassisted under this partand designed for dwelling
use by 12 or more families; and HUD-determines that any
amounts savedare fully credited to the Borrower undertaking the
construction or rehabilitation.

Except where the Davis-Baconrequirements have been waived
under paragraph (a) of this section, contracts involving employ-
mentof laborers and mechanics shall be subject to provisions of
the Contract Work Hours and Safety Standards Act (40 U.S.C.
327-333).

Owners contractors and subcontractors must comply with all
related rules, regulations, and requirements.

For the purpose of this section (2.12), an independent living
complex is designed foruse by 12 ormore families if the complex
includes 12 or more units. Section2.12 does notapply to group
homes.

Defaultsby Owner.
Rights of HUD If Owner Defaults under Agreement.

(1) Events of Default. A default by the Owner under this
Agreement shall resultif:
(i) The Owner has violated or fajled to comply with any
provisionof, or obligationunder, this Agreement; or

2.14

(i) TheOwnerhasasserted or demonstrated an intentionnotto
perform some or all of its obligations under this Agreement; or
(iii) If the Owner has violated or failed to comply with HUD
regulations for the Section 202 loan program, or with the regula-
tory agreement; or the Owner has filed any false statement or
misrepresentation with HUD in connection with-the loan.

(2) HUD Determinationof Default. Uponadetermination
by HUD thatadefaulthas occurred, HUD shall notify the Owner
of:

(i) Thenature of the default,

(ii) The action required to be taken and the remedies to be
applied onaccountof the default (including actions by the Owner
to cure the default),

(iii) The time within which the Owner shall respond with a
showing that all the required actions have been taken.

If the Owner fails to respond or take action to HUD's
satisfaction, HUD shall have theright to take corrective action to
achieve compliance, in accordance with paragraph (3) of this
section, or to terminate this Agreement, in whole or in part, or to
take other corrective action to achieve compliance, inits discre-
tion.

(3) Corrective Actions. Pursuant to paragraph (2) of this
section, HUDin its discretion may take the following corrective
actions:

(i) Takepossession ofthe project, bring any actionnecessary
to enforce any rights of the Owner, complete the project in
accordance with the terms of this Agreement, execute the Con-
tract on behalf of the Owner, and operate the project in accor-
dance with the terms of the Contract until such time as HUD
determines that the Owner is again in a position to complete or
operate the project, as appropriate, inaccordance with the Agree-
mentor Contract.

(il Apply to any court, State or Federal, for specific perform-
anceofthis Agreement, for an injunctionagainstany violation of
the Agreement, for the appointment of areceiver to take over and
complete the project in accordance with this Agreement and to
execute the Contract and operate the projectinaccordance with
the Contract, or for such otherrelief asmay beappropriate. These
remedies are appropriate since the injury to HUD arising froma
default under any of the terms of this Agreement could be
irreparable and the amount of damage would be difficult to
ascertain.

(b) RemediesnotExclusive and Non-Waiver of Remedies.
The availability of any remedy under this Agreement shall not
preclude the exercise of any otherremedy under this Agreement
or under any provision of law, nor shall any action taken in the
exercise of any remedy be considered a waiver of any other rights
or remedies. Failure to exercise any right or remedy shall not
constitute a waiver of the right to exercise thator any otherright
orremedy atany time.

Disputes.

Any dispute concerning a question of fact arising under this
Agreement which cannotbe resolved by agreement between the
HUDField Office and the Owner may besubmitted by the Owner
to the Secretary of Housing and Urban Developmentor a desig-
nee. Both parties shall proceed diligently with the performance
of this Agreement and in accordance with the decision of the
Field Office, pending resolution of the appeal.
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Conflict of Interest.

Officers, directors, stockholders, and anthorized representatives
of the Owner maynot have any financial interestin any contract
in connection with the rendition of services, the provision of
goods or supplies, project management, procurementof furnish-
ings or equipment, construction of the project, procurement of
the site or other matters related to the development or operation
of the project.

Interest of Member of or Delegate to Congress.

Nomember of or delegate to the Congress of the United States of
Americaorresident commissioner shall be admitted to any share
or partof this Agreement or to any benefits which may arise from
1t.

Assignment, Saleor Foreclosure.

The Owner agrees thatithasnotmade and willnot makeany sale,
assignment, or conveyance or transfer in any fashion, of this
Agreement, the Contract, or the project or any partof themor any
of its interest in them, without the prior written consentof HUD.
The Owner agrees thatit willnot change to adifferent contractor,
except with HUD's prior written consent.
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The Owner agrees that the approved contractor hasnotmade and
will not make, except with HUD's prior written consent, any
assignment or transferin any form of the contractor's contract to
construct orrehabilitate the project, or of any part of it, or any of
the contractor's interests in it.

The Owner agrees to notify HUD promptly of any proposed
action covered by paragraph (a), (b), or (c) of this section, and
further agrees to request the prior written consent of HUD. For
purposes of this section, a sale, assignment, conveyance, or
transfer includes butis notlimited to a transfer by the Owner, in
whole or in part.

The provisions of this section also shall apply to transfers of
interest by the contractor and by persons having interests in the
contractor.

Except where otherwise approved by HUD, this Agreement
and the Contract shall continue in effect in the event:

(1) Ofassignment, sale,or other disposition of the projector this
Agreement or the Contract,

(2) Offoreclosure,including foreclosureby HUD,

(3) Ofassignmentofthe mortgage or deedinlicu of foreclosure,
(4) HUD takes over possession, operation orownership, or

(5) The Owner prepays the mortgage.
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