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CHAPTER 5.  DISPOSITION OF ACCOUNTS


Besides using cost-effective methods to maximize collections, an objective of HUD’s debt recovery activities is to bring each claim to an appropriate final conclusion.  A debt should not remain open forever.  Each account should be closed out when additional collection activity is unnecessary (paid in full or paid compromise), inappropriate (unenforceable), or unwarranted (uncollectible.)  Closeout means that all collection actions are terminated and the case is moved to an inactive status in DCAMS.  Closeout as paid in full or paid by compromise, includes canceling and/or releasing legal documents.  After closeout, the FOC’s paper records may be archived.  If the debt balance is anything other than zero, closeout also includes appropriate financial/accounting transactions to update HUD/FHA’s official financial and management reports.  FOC staff will process all documents necessary for closing.  The specific procedures for handling the various types of closeouts are discussed below.

5-1 PAYMENT IN FULL. 

A. Definition.   Payment in full occurs when the full balance is received or the remaining balance is so small that further collection efforts would not be cost effective, i.e., less than $100.  It may result from the debtor requesting a payoff amount and making a lump sum payment, receipt of the final installment of monthly payments, or the offset of funds or other collection actions.

B. Overpayment.   If a case has a credit balance, the fiscal and collection history should be reviewed to determine if the credit balance represents a true overpayment, or if an account adjustment (see Paragraph 7-3) is required.  In addition to correcting any erroneous payments or missing charges, an account adjustment may be needed for cases involving a Chapter 13 bankruptcy (see Paragraph 3-6, F.) or cases returned by the Department of Justice (see Paragraph 5-8).    

If there is an overpayment of $25 or more, the DSR/LSS should process a refund in accordance with established disbursement procedures (see Paragraph 7-2).  A refund should not be processed for less than $25 unless specifically requested by the debtor.  [Ref.:  HUD Handbook 4740.2 REV-2.]  If there is a correlative account (see Paragraph 2-1, F.), it may be appropriate to transfer the overpayment to that account rather than process a refund.   

5-2 PAID COMPROMISE.  A case should be closed out as a paid compromise if the debtor(s) have complied with all conditions and requirements that were included in the officially approved settlement.  All compromises must be processed and approved as outlined in Paragraph 2-8.  The closeout process for paid compromises may include the issuance of form 1099C to the IRS.  (See Paragraph 2-15.)

5-3 “90-DAY RULE” FOR PAYMENT CONFIRMATION.  Payments should be made to the appropriate lockbox.  (See additional information in Paragraphs 2-7 and 7-1.)  Since payments are not received at the FOC, the DSR/LSS will not usually know whether the payments were made by personal check or by bank check, money order, or other secure means.  Since it can take as long as 90 days for HUD to be advised that a personal check has “bounced”, the DSR/LSS should wait 90 days after the final payment to release legal documents or process refunds. The 90-day rule does not apply to TOP offset payments, and it may be waived if documentation is available that the payment was by secure instrument, or that the check has cleared the account on which it was drawn. 
     

5-4 SURRENDER OF CANCELLED DOCUMENTS.   The promissory note or other legal documentation for the debt should be cancelled and returned after payment in full or compromise payment.  This should occur within 10 business days after payment confirmation.  

A. Release of Lien.   For a secured account, the DSR/LSS shall prepare a satisfaction of mortgage, deed of trust, or judgment, or other appropriate document to release HUD’s lien. The release should be prepared so as to satisfy the recording requirements of the filing jurisdiction.  The FOC Director or an authorized Division Director must sign the release.  

The FOC may not release Federal judgments obtained by the Department of Justice (DOJ).  These judgments must be satisfied by DOJ.  Such accounts, when paid in full, should be referred promptly to the appropriate DOJ office for action.

B. Delivery.   Documents may be sent by regular mail.  Whenever possible, a lien release should be mailed to a title company, financial institution, closing agent, or attorney to help ensure that the document is properly recorded.

C. Escrowed Closings.  A lien release and related documents may be issued to be held in escrow pending final payment to HUD if in connection with a real estate or financial closing.  The release may be sent to a closing agent under bond, to another HUD office, or to a financial institution or other corporation authorized to act as an escrow agent. The FOC/Division Director must first be satisfied as to the responsibility of any institution or agent handling the closing.

D. Recording of Documents.    Some state laws require the institution releasing the lien to record the documents.  In those instances, the FOC is authorized to obligate funds necessary to meet state law requirements.  Otherwise, the DSR/LSS may forward the documents to a title company, attorney, lender, the debtor or other appropriate party with instructions to record the release. 

5-5 FORECLOSURE.   When a foreclosure action, or other action, results in HUD’s acquisition of the secured property, closing the account requires the following steps:

A. When the foreclosure agent notifies the FOC that the foreclosure is completed and that HUD acquired the property, the DSR/LSS must notify the Real Estate Owned (REO) Division at the appropriate HUD/FHA Home Ownership Center (HOC).  The DSR/LSS should send the deed and title evidence to REO.  See also Chapter 3 of HUD Handbook 4310.5 REV-2 (Property Disposition Handbook – One to Four Family Properties) for information regarding the process related to new property acquisitions (e.g. Paragraph 3-11, D. for acquisitions of Title I loan properties.)

B. The DSR/LSS should process a financial transaction (in DCAMS) to reclassify the case on HUD’s records from a note asset to a property asset.

C. The case may be closed when all foreclosure expenses have been posted in DCAMS.  Once the case is converted to property and closed out in DCAMS, any property expenses are handled by REO.

5-6 PROTECTIVE BIDS.   The closing of these accounts are handled in the same manner as foreclosures.  (See paragraph 5-5.)

5-7 RETURNED FROM CROSS-SERVICING.   Cases returned to HUD from Treasury/FMS may be closed as paid in full, paid by compromise, bankrupt, deceased, uncollectible, or unenforceable as appropriate.  For paid cases, the FOC is responsible for surrendering the cancelled documents.  (See Paragraph 5-4.)  For uncollected cases, the case may be closed immediately or remain open for additional cost-effective collection and servicing based on the particulars of the case.

5-8 DEPARTMENT OF JUSTICE CASES.   DOJ normally notifies the FOC when a litigation account may be closed.  The DSR/LSS should process the closeout as directed by DOJ, including whether a 1099C should be issued for any uncollected amounts.  The DSR/LSS should review the case, and investigate and correct any obvious payment posting problems.  (See Paragraph 4-6, D. regarding how funds flow from DOJ to HUD.)  A complete reconciliation with DOJ’s payment history is not generally required.  If HUD’s balance differs from DOJ’s, the DSR/LSS may need to process a financial adjustment to close the case in DCAMS.  (See Paragraph 7-3.)  An approved Justification for Closing form (see also Paragraph 5-13 and Appendix 14) must accompany the Financial Transaction Adjustment Request.  DOJ is responsible for satisfying any judgment, but the FOC handles the lien release if the claim was secured.

5-9 WRITE OFF.   Write-off is an accounting transaction that results in reporting the debt/receivable as having no value on HUD’s official financial and management reports.  A write-off should be processed when it is determined that a debt/receivable has no value for accounting purposes, or when the debt is more than two years delinquent, whichever occurs first.  Exception:  if a debt is active at Treasury’s Cross-Servicing program (See Paragraph 4-3) or otherwise likely to receive future material collections, it should not be written-off until this status changes.  

Write-off should not be confused with closeout (as uncollectible).  Write-off is merely an internal accounting transaction, it does not mean that collection actions have terminated.  It is not reported to the debtor or otherwise outside of HUD.  Closeout means that all collection actions are terminated and the case is inactivated in DCAMS.  A case closed out as uncollectible will always be written-off, but a case may be written off without closeout (See Paragraph 5-10 regarding “CNC”.) 

Write-offs are processed via DCAMS.  This process occurs automatically for any debt when it becomes two years delinquent.  A write-off also occurs as part of the closeout process for a debt closed out as anything other than paid in full or paid compromise, if the write-off was not already processed based on the “two year” rule.

5-10 CURRENTLY NOT COLLECTIBLE (CNC).  [Ref.:  OMB Circular A-129]  If collection actions are to continue after write-off, the case should not be closed out, but rather reclassified (in DCAMS) as “Currently Not Collectible” (CNC).  As a general rule, a debt that is eligible for the Treasury Offset Program (TOP) and that has at least one debtor active at TOP should remain open in a CNC status.  Such debts shall remain in a CNC status until:  1) the debt is paid, 2) a determination is made that the prospects for future collections are nil, 3) the statute of limitations for TOP has expired, or 4) all collection actions are legally precluded; whichever occurs first.  At that point, a closeout action should be processed (see Paragraph 5-11.)  Debts classified as CNC should be evaluated on a regular basis to determine if closeout should occur.

If appropriate, DCAMS processes a write-off automatically when a debt becomes two years delinquent.  DCAMS then reclassifies the debt as CNC unless the case was approved for simultaneous closeout.  For debts that remain open and classified as CNC, the financial and non-financial data in DCAMS will continue to be maintained in order to service the account.  When a payment is received on a CNC case, DCAMS automatically transmits the appropriate information to HUD’s accountants. 

5-11 UNCOLLECTIBLE.  The DSR/LSS should terminate all collection actions and close out a case as uncollectible when all reasonable collection efforts, including litigation and referral to Treasury if appropriate, have been exhausted yet the debt remains uncollected.

A. Criteria.  Closeout should occur when one or more of the following criteria apply:

1. The debtor or assets of the debtor cannot be located, or HUD is unable to collect any substantial amount, through the efforts of HUD, Treasury/FMS, Private Collection Agencies, or the Department of Justice, as appropriate.  Unless unusual circumstances are present (e.g. a commercial debtor that becomes defunct) the DSR/LSS must allow two years for such efforts to be completed.

2. The debtor has insufficient assets and/or income to justify enforced collections.

3. HUD does not have a lien or the value of the security is such that foreclosure (or other enforcement action) is not a viable alternative. 

4. Costs of collection are estimated to exceed the amount of anticipated collections.

5. The statute of limitations has run for TOP.

6. The debt cannot be substantiated.

Since it is the policy of HUD to refer all eligible delinquent debts to TOP and Cross-Servicing at the earliest possible date, and since Treasury is responsible for aggressive collection action (including referral to private collection agencies, referral to the DOJ for litigation, and administrative wage garnishment), collection action may be terminated and the account closed for all debts returned uncollected from Cross-Servicing, if collection action via TOP is not feasible.  Collection via TOP is “not feasible” if the TOP SOL has expired, if the debt has been referred to TOP for two or more consecutive years without collection, or if all of the debtor’s sources of income are exempt from TOP (e.g. Social Security Supplemental Income benefits.)

B. Approval.  There is no dollar limit or fraud limitation placed on HUD’s authority to terminate collection activity and to closeout a Title I or Title II debt.  For all other generic debts, HUD has authority to terminate collection activity and to closeout a debt for any case that does not exceed $100,000 in unpaid principal (i.e. exclusive of interest, penalties, and administrative costs), and that does not include any indication of fraud, false claim, or misrepresentation.  HUD also may approve closeout for any claim that is clearly without merit, including SOL expired cases, regardless of amount.  DOJ must approve the termination of collection activity for cases not within HUD’s authority.  (See also Paragraph 1-7.)

The FOC Director, or FOC Divisions Director(s) who have been delegated authority, shall review and approve (or reject) all recommendations to terminate collection activity.  The DSR/LSS should submit a recommendation, with justification and supporting analysis, to the appropriate Director for decision.  The Director may require a review and recommendation by intermediate supervisory staff.  (See Paragraph 5-13 for information regarding the closeout process, the Justification for Closing form, and the other documentation required.)  

5-12 OTHER CLOSING TYPES.   In addition to cases that are closed “uncollectible” because the debtor refused to pay, termination of collection activity and closeout without full collection may occur as follows: 

A. Unenforceable.   Once the FOC, HUD Counsel, or the HUDOA determines that a debt is legally unenforceable (and not eligible for repurchase if applicable), the debt should be closed as "unenforceable".  For Title I claims, the DSR should determine if repurchase is a valid option. (See Paragraph 3-10.)  An explanation should be documented in DCAMS Case Remarks when an account is approved for closeout as unenforceable.

B. Repurchase.  If a Title I loan is repurchased by the lender (see Paragraph 3-10), the claim must be closed in order to properly reflect the transfer of the debt back to the lender. 

C. Bankrupt.   When a debtor is discharged as bankrupt and all scheduled Trustee payments have been received, the account shall be closed as "bankrupt" unless further collection action may be taken against non-bankrupt co-debtors or against any security.  (See also Paragraph 3-6.)

D. Hardship.   This basis for termination and closeout should be used only under extreme circumstances.  The debtor must provide documented evidence of permanent unemployment, disability, or other circumstances that make it financially impossible for all liable debtors to pay the debt within a reasonable time period.  In addition, since financial hardship does not normally preclude referral for TOP offset, a TOP eligible debt should be closed only if offsets are not expected, or if the offset amounts will not reduce the debt significantly.  The format for requesting, reviewing, recommending, and approving a hardship closeout is the same as for the other types of closeout.  (See Paragraph 5-13.)

If it appears that the financial hardship may be a temporary situation, collection actions may be suspended.  This can be accomplished by appropriately updating the coding for the case in DCAMS.  Suspended collection cases should be reviewed on a regular basis to determine whether to resume collection.  

E. Death.   Upon timely receipt of evidence (death certificate or statement from authorized official if death certificate or other suitable public record confirming death is not available) that the only or remaining debtor is deceased, the DSR/LSS shall file a Proof of Claim with the probate court if there is a probate proceeding.  If this does not result in collection or if there is no formal estate, then collection action, including referral to TOP, may continue as warranted by the particulars of the case.  If there is no potential for future TOP offsets and all other reasonable collection options have been exhausted, the account should be closed as "deceased".

5-13 CLOSEOUT PROCESS.   The closeout process has two components.  The first is to document the recommendation, justification, and approval of each closeout.  The other component is to complete the appropriate financial and non-financial transactions to “close” the account in DCAMS. 

A. Documentation Required.  The DSR/LSS prepares a “Justification for Closing” (JFC) (see sample in Appendix 14) to summarize the pertinent facts regarding the case including a summary of the actions taken to collect or compromise the debt.  The JFC must explain the rationale for terminating collection action.  The JFC also serves to document the approval or disapproval of the closeout recommendation, and is the basis for the DCAMS closeout actions.  The JFC is placed in the official claim binder along with sufficient supporting documents to establish the basis for closing the account and for future audit.  Supporting documents may include:

1. HUD-56142, Financial Statement, (see Appendix 4) if obtained.

2. Latest Income Tax Return, if obtained.

3. Credit Report.

4. Documentation that shows that HUD does not have a lien such as a Title I Claim for Loss showing that no lien was assigned to HUD, or documentation that shows that HUD’s lien was foreclosed such as a title report or foreclosure agent’s Report of Foreclosure Sale.  (Note:  Applicable local HUD Office Chief Counsel should be consulted if there is any question or doubt regarding the existence or enforceability of a HUD lien.)

5. If there is a lien, documentation that it would not be cost-effective to foreclose, or take other legal action to acquire the security (e.g. appraisal report and title report).   

6. Evidence of bankruptcy, unemployment, disability, etc. and how this impacts the debtor’s financial ability to pay the debt.

7. Information or evidence that clearly demonstrates that referral for litigation is not feasible or impractical.

8. DCAMS Case Reconstruction Report. (See Appendix 15.)

9. Printout of DCAMS Case Remarks Screens with relevant case history. (See Appendix 16.)  (Note:  Not required for paid in full closeouts.) 

Note:  The official case file will be archived after closeout. (See Paragraph 6-2 regarding records retention policies and procedures.)

B. DCAMS Closing.   After appropriate JFC approval, the DSR/LSS must ensure that the account is closed in DCAMS via the method of closing as specified on the JFC, and following the procedures in the DCAMS User's Manual.  The methods of closing a case in DCAMS include: manually keyed-in financial transactions to update the DCAMS “Financial Statement File” (i.e. HF/GF 81/82/80 transactions), a manually keyed-in “Inactivation Update” transaction (i.e. HU/GU 05 transaction), and processing a Financial Transaction Adjustment Request (See Paragraph 7-3, A.). 

Closing will result in a write-off of the debt if appropriate (See also Paragraph 5-9). The case is then automatically noted in DCAMS as “closed” and then it is automatically retired (i.e. data no longer available on-line.)   When closed out properly, DCAMS automatically generates a 1099-C report and notice to the debtor if appropriate. (See also Paragraph 2-15.)
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