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CHAPTER 6. FINAL CLOSI NG
6-1. GENERAL.
A I ntroduction. When cost certification processing is

compl eted and the Omner accepts the final capita
advance anount, final closing nust occur as soon as

possi bl e.
B. Acceptability of Title. Final closing cannot take
pl ace until:
1. The title conpany issues a title policy free of
liens and

2. The Cl osing Attorney has determ ned the
acceptability of title and whether there are:

a. Junior Liens. The Field Ofice nust not
close the capital advance w th outstanding
junior liens unless previously approved by
Headquarters. Were such liens are involved
all facts together with the Field Counsel's
opi nion rmust be subnmitted to the Director
office of Elderly and Assisted Housing,
Attention: HVEED. The latter will seek a
| egal analysis, if necessary, and will advise
the Field Ofice Manager of the fina
adm ni strative decision.

b. Exceptions to the Title. The d osing
Attorney nust closely exam ne any exception
to title, not shown in the title evidence
accepted at initial closing and which affects
the use or marketability of the project. |If
a clear determination cannot be made that the
exception does not adversely affect property
val ue, the question should be subnmitted to
the Ofice of Elderly and Assi sted Housing,
HVEED, for resol ution

C. Preparation for Final d osing.
1. Definition of Conpletion. For purposes of fina

cl osi ng, conpletion nmeans that the project nust
be:
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6- 2.

a. Conpl et ed according to the draw ngs and
specifications (except for approved itens of
del ayed conpl eti on covered by an acceptabl e
escrow agreemnent).

b. Accept abl e for occupancy by the |oca
gover nnent having jurisdiction.

2. When agreement has been reached on the fina
capital advance anount, the Field Ofice Counse
must advi se the owner of the instrunents and
requirenents for final closing.

3. Date of Final Cosing. Upon deternination that
all closing docunents are in order, a nutually
agreeabl e date is established for final closing.

PROPERTY | NSURANCE REQUI REMENTS

A

Changes in I nsurance Coverage. |nmmediately before
execution of Form HUD-92403-CA, Requisition for

D sbursenent of Capital Advance Funds, for a fina

di sburserment, the Housing Devel opnent Division Director
must ascertain whether any changes in draw ngs and
speci fications, or any appreciable change in the cost
of construction of the project, have occurred during
the course of construction which require a revision of
Property | nsurance Schedul e, HUD 92329.

Required Actions. |If a revision of Form HUD 92329 is
necessary:

1. Field Ofice nust advise the Owmer to substitute
the revised HUD 92329 (identifying the revised
formby date) for the previously-approved Property
I nsurance Schedul e.

2. File copies of revised Form HUD- 92329 and rel ated
correspondence in the Field Ofice Docket.

3. Forward copies of the following to Ofice of
El derly and Assi sted Housing, Attention
Management Branch, HVEEM which has custody of and
is responsible for nonitoring the property
i nsurance docunents:

a. Revised Form HUD- 92329
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b. Certified copies of all required permanent
i nsurance policies and fidelity bond.

6-3. | NCOWPLETE ON-SI TE FACI LI TI ES

A Conditions for Approval. Circunstances nay nake it
necessary or desirable to proceed with the fina
cl osing before 100 percent conpletion of on-site
construction. This will be done only in those cases
for which:

1. All on-site itens in the entire project are
compl eted, except those which qualify as
del ayed-conpletion itens, as set forth in underwiting
architectural procedures;

2. Al off-site utilities such as sewer, water,
electrical, and gas facilities are installed and
connected, and the buildings are served by safe
and adequate all-weather facilities (either
per manent or tenporary) for the ingress and egress
of pedestrians and vehicular traffic, including
fire apparatus, and all other construction
requi renents have been acceptably acconplished or
accept ably assured;

3. The Housi ng Devel opnent Division Director
recomrends that an escrow be established for the
compl etion of mnor items because weather or other
conditions beyond the contractor's control nake
i medi at e conpl etion inadvi sabl e or inpossible;
and

4. The aggregated estimted cost of conpleting the
above itens does not exceed two (2) percent of the
capital advance anount.

B. Escrow for Conpl etion

1. Amount held in escrow for itens of del ayed
conpl etion nust be at | east one and one-half (1
1/2) tinmes the estimated cost of conpletion and of
sufficient amount to provide an incentive to
compl ete the work

2. The escrow will be held in a HUD approved
depository in accordance with the terms of the
Escrow Deposit Agreenent, Form HUD-90176- CA
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Escrow for Interior Painting. In order to

enhance rentability, an escrow may be established to
cover the cost of final interior painting of apartnments
wi thout regard to the two (2) percent capital advance
amount limitation nentioned above. This is conditioned
upon the contractor's having been found to have

compl eted or can conplete all other work covered by the
approved plans and specifications, as foll ows:

1. Wthin a fixed time period (not to exceed one year
fromthe date of final closing) and

2. Wthout any additional charge either to the owner
or to the incom ng tenants.

6-4. | NCOWLETE OFF-SITE FACILITIES. When off-site facilities
(such as wal ks, curbs and gutters) are inconplete, requests
for final disbursements are handl ed differently dependi ng on
the fornms of assurance provided for conpletion of work, as
fol | ows:

A Cash Escrows.

1. Final capital advance di sbursenment nmay be

approved if:

a. Al off-site sewer, water, electrica
and gas facilities are conpletely
installed and connect ed.

b. Saf e and adequate facilities for ingress
and egress are provided.

2. Field Ofice Manager will require that escrow
agreenent renmain in force and nust diligently
pursue the conpletion of the off-site work.

B. Assurance O her Than Cash Escrow.

1. Final disbursenent cannot be approved.

2. Ten (10) percent hol dback will be retained
until 100 percent conpletion of off-site
facilities.

6-5. OFF-SITE UTILITIES. |If off-site utilities are conpletely
installed and connected and ingress and egress are
provi ded:
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A For m HUD- 92403- CA Subni ssion. The requisition
will be treated as an ordinary application for
capi tal advance di sbursenent and may be approved
with the required hol dback.

B. Request for Final Disbursenent. Follow ng 100
percent conpletion of all off-site facilities, the
Omner may submit a request for final disbursenent.

NONREALTY | TEMS AND ALTERNATI VE SECURI TY | NSTRUMENTS

A

Nonrealty Itens. Easily novable itens (such as
refrigerators, washers, dryers, venetian blinds, |obby
and office furniture) nust be covered by a nortgage
lien, whether or not paid for with capital advance
funds, as long as such itens are required in the
operation of the project.

Al ternative Security Instrunents.

1. The capital advance comm tnent required the Oaner
at final closing to obtain either:

a. An attorney's opinion that the so-called
nonrealty itens are covered by the lien of
the real estate nortgage; or

b. A chattel nortgage or other appropriate
security instrument covering such itens.

2. The Field Ofice Counsel must obtain either an
acceptabl e opinion fromthe Owmer's attorney or
the chattel nortgage or other security instrunent.

3. Under the Uni form Comercial Code (UCC), the
Security Agreenent is acconpani ed by a Financing
Statement. In jurisdictions where the code is in
effect, copies of both will be obtained.

Continuation Statement. UCC requires the filing of a
Continuation Statenment during the six nonths

i medi ately before the five-year expiration date of the
existing Statenent. The filing should occur as soon as
possi bl e after expiration of four and one-half years.
Procedures relating to Continuation Statenents are set
forth in the HUD-Hel d Servicing Handbook 4360. 1

Chapter 7, Section 2. Wen the executed Continuation
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Statement is received fromthe Owmer, the Housing
Managenent staff nmust forward a copy to RAD.

The foll owi ng procedures shall be used to assure that
the Omer files a new Financing Statenent in order to
mai ntain the Governnent's security:

1. In order for the RAD to maintain a ticker system
for UCC Continuation Statenments, the Field Ofice
Counsel, (including Regional Counsel for collocated
of fices), shall determine the date for renewal at
the initial closing and furnish the RAD
information as to the required filing date for
each project. The RAD will advise the Loan
Management Branch at |east six nonths in advance
of the date when the Continuation Statement nust
be filed.

2. Wthin sixty days of notification by RAD, the Loan
Management Branch nust advise the owner of the
need and tine to file the Continuation Statenent.

3. Additional information on filing of Continuation

Statements rmay be obtained in a joint Ofice of
General Counsel, Housing, and office of Finance
and Accounting menorandum dated February 22,
1990, addressed to all Regional and Field Ofice
Counsel, RADs and Loan Managenent Branches.

6-7. REQUEST FOR FI NAL CLOSI NG AND CAPI TAL ADVANCE DI SBURSEMENT.

A Requi red Submi ssion by owner.

1. HUD- 92403- CA, Requisition for D sbursenment of
Capi tal Advance Funds.

2. HUD- 92448, Contractor's Requi sition.
3. Final "as-built" survey.
4. HUD- 90175- CA, Request for Final C osing.

5. HUD- 90176- CA, Escrow Deposit Agreenent (if
necessary).

B. Fi nal Survey.
1. Must show exact location of all buildings, water,

sewer, gas and electric mains, and all easenents
for such existing utilities.
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2. Must be certified by a registered professiona
| and surveyor within 90 days of the final closing.

3. Surveyor must certify that project is erected
entirely on | and covered by the nortgage and
within the building restriction lines, if any, and
does not overhang or encroach upon any easenent or
right-of-way of others

Revi ew of Final Di sbursenent Subm ssion. The Field
of fice nust determ ne whet her

1. Any on-site construction itens are inconplete;
2. Any off-site facilities are inconplete;
3. Any revisions are required in connection with

hazard i nsurance; and

4. The necessary security instrunment or owner's
attorney's opinion has been subnitted to cover the
nonrealty itenms (see Paragraph 6-6).

D. | nconpl ete On-site Construction Itens.
1. If no itens are inconplete, the work "none" nust
be entered in the "Certificate of Approval" bl ock
on For m HUD- 92403- CA.

2. If on-site construction itens are inconplete and
an escrow deposit is required (see Subparagraph 6-3B)

a. Attach item zed list of inconplete itens on
HUD- 92403- CA
b. Type the anpunt of the escrow deposit

required to conplete the listed items in the
"Certificate of Approval” bl ock

E. Revi ew of For m HUD- 90175- CA
1. Di sbur senent anount.

a. Mortgage Credit will check each entry on
HUD- 90175- CA agai nst previously approved
HUD- 92403- CA to determ ne that anount of each
di sbursenment is correctly stated, and that
the total on HUD-90175-CA equals the total of
al | di sbursenents.
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2. Certi

If any error is found, the formw Il be
returned to owner with an expl anati on of the
correction required.

ficates of owner and general contractor

Requires full disclosure by both the Oaner
and general contractor of all outstanding

unpai d obligations in connection with the

acquisition of |and, purchase of property,
construction of the project, or the capita
advance transacti on.

Unpai d obligations of the Omer |isted under
(b) and (c) or paragraph 2 of the Certificate
of Mbrtgagor must not exceed the anount of

the final disbursement. Were an excess is
shown, the Omer nust be advised that the

di fference nust be |iquidated by cash paynent
or through issuance of a pronissory note on a
HUD- prescri bed form A corrected HUD 90175- CA
must then be submitted.

Where the total of unpaid obligations
certified by the general contractor exceeds
the amount certified as due the genera
contractor by the Omer, the Field Ofice
must urge the pronpt paynment of such excess
obl i gation.

Field Ofice staff must examine the title
evi dence subnmitted prior to final closing to
confirmthe certification by the owner as to
itenms of outstanding indebtedness.

In cases where strong evidence of slow
paynment or nonpaynent by the owner or the
general contractor exists, the Manager may
require that sufficient funds fromthe

di sbursenment be placed in escrowto settle
all unpaid obligations disclosed on the
HUD- 90175- CA.  Such escrowed funds can be
rel eased only when sinultaneous acknow edgenent
of paynent by the general contractor

and/ or applicabl e subcontractor or
material man is received
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6- 8.

6- 9.

F. Ordering Final D sbursenent Check. The approved
HUD- 92403- CA nust be sent to RAD for processing to
obtain the Treasury check for the fina
di sburserment. Such transnmittal nust be nade at
| east 15 days prior to the schedul ed final closing
to permt sufficient time for processing the
requisition. Also, the request nust
specify the date of scheduled closing for the
pur pose of dating the Treasury check

SCHEDULI NG FI NAL CLOSING.  When the application for fina

di sbursenment has been processed and approved, the fina

cl osi ng conference shoul d be schedul ed. The credit
instrument will be finally closed in an anount equal to the
full anmount of all disbursenents to the owner, as shown by
the applicable Form HUD-90175-CA. Were final closing is
del ayed for nore than 10 worki ng days fromthe schedul ed
closing date due to unforeseen reasons, the Treasury check
must be returned to the RAD for cancellation. A replacenent
check nust be requested when the capital advance

closing date is reschedul ed.

GUARANTEE FOLLOW NG COVPLETI ON.

A Assurances of Performance under Cuarantee. The
Construction Contract (HUD 92442- CA or HUD 92442A- CA)
contains a guarantee agai nst any defects due to faulty
mat eri al s or wor kmanshi p whi ch appear within a period
of one year follow ng conpletion. The date of
completion is defined as the date on which the HUD
representative signs the final inspection report. The
Field of fice Manager nust avoid any action that mni ght
invalidate or limt the contractor's guarantee.

B. Cash Assur ances

1. Rel ease of Cash Escrow. |f a Conpletion Assurance
Agreenent, Form HUD- 92450- CA, was used at initial
closing, the Field Ofice may after cost
certification, release the escrow funds except for
the foll ow ng:

a. An amount equal to any overpaynment to the
contractor (as evidenced by cost
certification) which has not been refunded
previously to the Oaer; and

b. An amount equal to two and one-half (2 1/2)
percent of the total anount of the
construction contract.
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2. O her Provi sions.

a. The two and one-half (2-1/2) percent escrow
must be retained for the one-year guarantee
period as specified on the Form HUD- 92450- CA

b. Contractor's liability for correction of
defects during the guarantee period is not
limted by the anount of the escrow.

C. The above funds are to be kept separate from
any escrow that may have been provided to
assure conpl etion of any inconplete
construction itens.

O her Assurances. |If either Form HUD 92452- CA

Per f or mance/ Paynment Bond (Dual Obligee) or Forns

FHA- 2452, Performance Bond, and HUD- 92452A, Paynent Bond,
were used, no action is required at final closing.

| TEM5S TO BE PAID IN CASH. The Omner nust set up at
final closing a cash escrowto pay all "to be paid in
cash itens" identified on Form HUD- 92330, Mrtgagor's
Certificate of Actual Cost, and debts to third parties
who nmade the original disbursenments for an itemlisted
as paid on Form HUD-92330. See Handbook 4470.1

Sixty days after final closing, the Field Ofice nust:

A Prepare a new Form FHA-2331A, Cost Certification
Revi ew Wir ksheet .

B. Conput e a new Maxi mum Capital Advance Mrtgage,
For m HUD- 92580- CA, or its equival ent based on the
total of the "Disallowed Colum," Form FHA- 2331A
above. If this computation produces an anount
| ess than the nortgage anount finally closed:

1. Notify the Housi ng Devel opnent Director and
t he Housi ng Managenent Director by nmenorandum
that a nortgage reduction is required.

2. I f payment has been del ayed because of a
dispute or litigation, retain funds to pay
the anpbunt pending resol ution of the dispute.

3. Notify the escrow agent of the required
paynent .
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4. Control the remaining balance in a speci al
account as a reserve for unpaid construction
costs.

6-11. RECALCULATI ON OF SAVINGS. At final closing, if the
maxi mum capi tal advance anount changes, the Field
Ofice nust determne if any additional savings should
be deposited in the Replacenent Reserve Account. (See
Subpar agraph 5-4A of this Handbook.)

6-12. RELEASE OF M NI MUM CAPI TAL | NVESTMENT (MCl) .

A If final closing occurs within six nmonths after
construction conpletion, any MCl funds renaining
that have not been used to cover operating
deficits during the first three years of
operation, are to be released to the owner.

B. If final closing does not occur within six nonths
after construction conpletion (unless extended by
the Field office for up to two nonths due to
justifiable delay), any MCl funds that have not
been used for operating deficits will not be
returned and are to be deposited in the
Repl acenent Reserve Account at the end of the
first three (3) years of operation

6- 13. CLOSI NG MEMORANDUM  After final closing, a C osing
Menor andum For m HUD- 290, nust be prepared and
distributed as foll ows:

- Headquarters Loan Managenent Docket (see Paragraph
6- 14 bel ow).

- Field Ofice Docket.
6- 14. Dl SPCSI TI ON OF CLOSI NG DOCUMENTS AND VARI QUS FI LES.

A Headquarters Loan Managenent Docket. Subsequent
to final closing, a Loan Managenent Docket, which
i ncl udes copies of the foll owi ng docunents, nust
be prepared and transmtted to the office of
El derly and Assi sted Housing, Attention:
Managenent Branch, HVEEM
1. Regul at ory Agreenent
2. Mort gage (or deed of trust)

3. Use Agreenent

6-11 7192



4571.5

4. Proj ect Rental Assistance Contract
5. Cl osi ng Menor andum
Not e: This is the only Headquarters Docket. Do not

send a file such as is sent to Headquarters
for all nortgage insurance projects.

B. Capital Advance Transcript. Imrediately after
final closing, the Regional/Field Ofice nmust hand
deliver or send to the RAD by certified mail, all
docunents listed in Appendi x 15 not al ready
provi ded, including nodifications of any
docunents. The menorandumto RAD nmust account for
all items, noting those subnmitted earlier

C. Preparation of Field Ofice Docket. After
preparing the Capital Advance Transcript, file
chronol ogically the remaining original and
dupl i cate docunents (including copies of those
sent to RAD) in the Field office Docket. No
docunents in the docket may be destroyed until the
nortgage is termnated. After final closing,
transfer the docket to the Loan Managenent
Di vi si on.

6- 15. MANAGEMENT REVI EW

A On-site Review Wthin six Months After Al Units
Avai | abl e.

An appropriate rmanagenent team nust make an
on-site managenent review within six nonths after al
units are avail able for occupancy. The team nust

review

1. Physi cal condition of project.

2. Mai nt enance program

3. I mpl ement ati on of managenent plan. (If

supportive services are provided in the
managenent plan, staff having supportive
service responsibilities nust be on the
review teamto evaluate them)

4. Sanpl i ngs of tenant certifications and PRAC
vouchers.

5. Adequacy of bookkeepi ng system
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6. Deposits to escrow accounts.
7. I ndi cati ons of devel opi ng probl ens,
B. This teamreviewwill be in addition to the

regul ar Latent Defects Inspection. Submt a
witten report covering the results of that

i nspection, including the renedies being taken, to
t he Housi ng Managenent Division Director, with a
copy to Field Ofice Manager and the O fice of

El derly and Assi sted Housi ng, HVEEM
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