4561. 1

CHAPTER 19. TAX- EXEMPT FI NANCI NG UNDER SECTI ON 103( b) ( 4) (A)

19-1. GENERAL. Interest on industrial devel opnent bonds issued by State
or local government units is generally subject to Federal incone
taxation. However, Section 103(b)(4)(A) of the Internal Revenue
Code and the IRS inplenenting regulations at 26 CFR, Section
1.103-8(b) exenpt such interest when:

A. Substantially all of the bond proceeds are used to finance a
"residential rental project”; and

B. At least 20 percent of the project units (15 percent in the case
of a "targeted area project”) will be occupied by "individuals
or famlies of |ow or noderate income" for the termof the
"qualified project period."

19-2. | RS DEFI NI TI ONS

A. Residential rental project. (See 26 CFR, Section
1.103-8(b)(4).) A building or structure, together with any
functionally related and subordinate facilities, containing one
or nore simlarly constructed units which:

1) Are used for non-transient purposes;
2) Are available to menbers of the general public and

3) Once avail able for occupancy, are rented or avail able for
rental on a continuous basis during the |onger of:

a) the remaining termof the obligation, or
b) The qualified project period.

B. Targeted area project. (See 26 CFR, Section
1.103-8(b)(8)(iii).) A project located in a qualified census
tract (as defined in 26 CFR, Section 6a.103A-2(b)(4)) or an area
of chronic economic distress (as defined in 26 CFR, Section
6a. 103A-2(b)(5)).

C. Individuals or famlies of |ow or noderate incone. (See 26 CFR
Section 1.103-8(b)(8)(v).) Individuals and famlies whose
adj usted i ncomes do not exceed 80 percent of the nedian gross
income for the area

D. Qualified Project period. (See 26 CFR, Section 1.103-8(b)(7).)
For projects financed with obligations issued on or after
Sept enber 4, 1982, the period starting on the |ater of the date
of issuance or the date on which 10 percent of the project units
are first occupied, and ending on the latest of:
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(19-2) 1) The date which is 10 years after the date on which half of

19-3.

19-4.

19-5.

the project units are occupi ed;

2) The date which is a "qualified nunber of days" (i.e., half
of the termof the tax-exenpt obligations with the | ongest
maturity) after the date on which any of the units in the
project is first occupied; and

3) The date on which any assistance to the project under
Section 8 of the U S. Housing Act of 1937 term nates.

COVENANT REVI EW5 BY LENDER. Before initial endorsenent (the single
endor senment for coinsurance on conpletion), the | ender nust review
proposed Section 103(b)(4)(A) covenants for acceptability pursuant

to paragraph 19-5.

STATE AND LOCAL RESTRI CTIONS. Lenders nmy not, without HUD
Headquarters approval, coinsure projects subject to State or |oca
occupancy restrictions nore stringent or burdensone that the

requi renents of Section 103(b)(4)(A), regardless of whether the
restrictions are to be recorded as covenants running with the | and.

Send requests to the Ofice of Insured Multifam |y Housing
Devel opnent, and incl ude:

A. Description of the statutory, regulatory, judicial, or other
basis for inmposing the restrictions; and

B. Brief analysis of the likely effect of the restriction on
proj ect occupancy, marketability, and overall feasibility.

COVENANT REQUI REMENTS. Because of their inherent rigidity and
| asting effect, Section 103(b)(4)(A) covenants are permtted on
coi nsured projects only if:

A. They are expressly subordinate to the coinsured nortgage (i.e.
must contain a subordination clause);

B. The covenant does not conflict with applicable HUD nortgage
i nsurance or Section 8 regulations. The follow ng paragraph
must be i ncl uded:

Not wi t hst andi ng anything in this docunment to the contrary,
the provisions hereof are subordinate to all applicable HUD
coi nsurance (and Section 8, if applicable) regulations and
rel ated administrative requirenents. In the event of any
conflict between the provisions of this docunment and the
provi sions of any applicable HUD regul ations, related HUD
adm nistrative requirenents, or HUD FHA | oan docunents, the
HUD regul ations, related adm nistrative requirenents or

| oan docunents shall control
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(19-5) C. They autonmatically term nate upon forecl osure or transfer of

19-6.

title by deed in lieu of foreclosure (i.e., nust contain
automatic termnation cl ause);

D. Failure to comply with themwi Il not be a basis for default on
the coi nsured nortgage

E. They do not appear in the note, nortgage, coinsurance regul atory
agreenment, or any other HUD | oan docunent;

F. The covenant provides that its enforcenent will not result in a
cl ai m agai nst the project, nortgage proceeds, any reserve or
deposit required by HUD in the nortgage transaction, or rents or
other income fromthe property, other than

1) Available surplus cash if the nortgagor is profit-notivated,
or

2) Available distributions and residual receipts authorized for
rel ease by the lender if the nortgagor is
I'imted-distribution;

G The covenant contains a provision nmaking any subsequent
anmendnment contingent on prior |ender approval;

H.  Any covenant requirenment for owner preservation of tax-exenption
of the interest on the notes or bonds (or which prohibits the
owner fromtaking action that night jeopardize the
tax-exenption), specifically excepts HUD requirenents (or
prohi bitions) pursuant to:

- National Housing Act
- Coi nsurance regul ati ons
- HUD/ FHA | oan docunents

- Section 8 of the U. S. Housing Act of 1937 and its regul ations,
i f applicable;

and

. The covenant instrument is not, w thout HUD Headquarters
approval, nore stringent or burdensone than necessary to conply
with the mninumrequirenents of Section 103(b)(4)(A) of the
| RS Code and the I RS regul ations issued under it.

REQUI RED CONDI TI ON FOR PRQIECT APPROVALS/ COWM TMENTS. Any SAMA/
feasibility letter or equivalent, conditional commitnment, or firm
conmitnent for a project involving Section 103(b)(4)(A) financing
must be expressly conditioned on | ender approval, before initia
endorsenment, of any special covenants proposed for tax-exenption



(unl ess approval has al ready been granted).
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