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OMER S CERTI FI CATI ON THAT PRQIECT WLL NOT PARTI Cl PATE

N THE LOW I NCOVE HOUSI NG TAX CREDI T (LI HTC) PROGRAM
OR OTHER SUBSI DY PROGRAMS

TG HUD Field Oficel PHA Coi nsuring Lender

RE: Project No.:

Proj ect Nane:

1. | certify that neither | nor any other representative of the
project identified above currently intends to participate in

the LIHTC program or other subsidy prograns not already

disclosed to you with regard to the subject project.

2. If plans change and | or another representative of the
project decide to participate in the LIHTC program or other
subsi dy prograns not already disclosed to you with regard to
the subject project, I will notify you in witing

i medi ately follow ng our decision to participate.

WARNING. It is a crine to knowingly nake fal se statenents to a
federal agency. Penalties upon conviction can include a fine and
i mprisonnment. For details, see Title 18 U. S. code, Sections 1001
and 1010.

. / /
Signature
Nane
Position Title
1 5/ 92
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U. S. Departnment of Housing and Urban Devel opnent

HOUSI NG

Speci al Attention of: Notice H 90-17 (HUD)

ALL REG ONAL DI RECTORS COF HOUSI NG
ALL REG ONAL DI RECTORS OF PUBLI C HOUSI NG | ssued: 3/ 8/ 90
ALL CO NSURI NG LENDERS Expires: 3/31/91



ALL PUBLI C HOUSI NG AUTHORI TI ES ( PHAs)
ALL STATE HOUSI NG FI NANCE AGENCI ES ( HFAs) Cross References:

Subj ect : Conbi ni ng Low | ncome Housing Tax Credits (LIHTC)
wi th HUD Prograns

| am aski ng your assistance in assuring that devel opers and owners do
not receive excessive profits or subsidies or create undue nortgage

i nsurance risks by conbining tax credits with HUD s subsidy or nortgage
i nsurance prograns. Credits, subsidies and nortgage i nsurance are al
[imted commpdities and | want to use these scarce resources to maxi m ze
production and preservation of affordable housing -- not to generate
excessive profits for devel opers or owners.

In a few instances, devel opers/owners have realized large profits
because either: a) they did not disclose they would receive tax credits;
or b) nortgage insurance or subsidy processing did not recognize the tax
credits' rent restrictions or the funds raised by selling ownership

interests in tax credit projects. To address these deficiencies, | am
asking that HUD staff, coinsuring | enders and PHAs nodify processing to
i ncorporate the procedures set forth in this notice. Inportant: Each HUD

Ofice should mail its PHAs and HFAs a copy of this notice, with a cover
letter directing themto apply these procedures to transactions they
process. Headquarters is mailing this notice to all coinsuring | enders.

Effective imedi ately, before taking any of the actions listed in
Attachment 1, HUD staff/ PHAs/ HFAs/ coinsuring | enders nmust: 1) ask if
the current or any prospective owner plans to utilize in the LIHTC, and 2)
obtain HUD Headquarters' review of all cases that will use LIHICs'.

o If an owner's response is POSITIVE, require the owner to
submit the information listed in Attachment 2

(Note: Attachnent 2 supersedes and repl aces the submni ssion
requi rement now i ncluded on page 4 of our February 2, 1988
meno and in Coinsuring Lender Letter 88-2 regarding
processing tax credit transactions. This notice applies to
all tax credit projects - not just those exceeding the 1988
40 percent threshold.)
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o |If an owner's response is NEGATIVE, require the owner to sign
the certification in Attachment 3 to this menpo. Note that

the certification requires the owner to i mMmediately notify

you i f his/her plans change and the project receives or

applies for tax credits.

Subnmit cases for Headquarters' review to the appropriate program staff

bef ore approving any of the actions listed in Attachment #1, but after you
have conpleted all analysis required by outstanding instructions. HFAs,
PHAs shoul d subnmit cases through HUD Field Ofices. Coinsuring |enders
shoul d subnmit cases directly to HUD Headquarters. Wen subnitting cases to
Headquarters:



o Send the package to the program office having responsibility
for the transaction currently being processed, but identify
all HUD programs in use/expected to be used at the project.

Example: |If a project is now seeking nortgage insurance but
will later seek a HUD subsidy (such as Section 8 LMSA)

submit the case to the Ofice of Insured Housing Devel opnent
but note in your transmittal that the applicant also plans to
seek Section 8. M Devel opnent staff will coordinate with
the appropriate Headquarters Section 8 staff.

o Send all information the owner submitted pursuant to
Attachnment 2 and all documents related to the financial
aspects of the transaction being processed.

Note: Once Headquarters has reviewed any tax credit information
and directed that processing proceed, a project nust be resubmtted
to Headquarters during any subsequent processing only if the tax
credit informati on changes or Headquarters' review letter
specifically required resubm ssion

Title VII of the Omibus Budget Reconciliation Act of 1989, P.L.

101- 239 (12/19/89), made several changes to the LIHTC program

Attachnent 4 is a copy of the legislation. Anpbng other things, the new
law. 1) requires tax credit applicants to disclose tot he tax credit
agency all state, local, or federal subsidies; and 2) directs the states
to devel op allocation and selection criteria, consider all sources and
uses of funds and Iimt credit allocations to the anbunt needed to nake
projects feasible. Headquarters staff will be working with Treasury and
the National Council of State Housing Agencies to devel op procedures for
coordinating the states' underwiting with HUD s reviews. Manwhile, |
woul d I'i ke each HUD Regional O fice to neet with all state agencies
responsi ble for allocating tax credits in the Regions' jurisdiction. At
the neeting, the Region shoul d:
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0 Ask the credit agencies to describe any application and
al | ocation procedures they now use and their plans for

i mpl enenting the Budget Reconciliation Act's underwriting
and al |l ocation requirenents.

o0 Explore how the use of HUD nortgage i nsurance or HUD
subsidies will affect each credit agency's evaluation of a
tax credit application.

0o Obtain copies of any forns the agencies will use to issue
prelimnary approvals or to reserve all allocate credits.

0 Ask the credit agencies to notify the HUD Field office/the
Coi nsuring Lender/the PHA (for Mbd Rehab or PBA certs) /the
HFA whenever they learn that a tax credit applicant is
participating in a HUD nortgage insurance or subsidy

program



o0 Determine if the agencies are aware that the Budget
Reconciliation Act placed new restrictions on allocating
1990 credits to Section 8 Mbd Rehab projects. If the
agenci es rai se any questions on the new restrictions,
suggest that they consult their tax counsel or the IRS

BACKGROUND: See Attachnent 4 for a copy of the legislation
and a summary of the House-Senate conference. Wile
Section 7108(h)(5) of the legislation only precludes Md
Rehab projects fromreceiving the 30%credit, the
Congressional record states that the House-Senate conferees
i ntended to deny both the 30% and the 70% present val ue
credit. Congressional tax staff have stated they will seek
a technical correction that will prohibit both credits.

Understanding the credit agencies' procedures should help you

identify which projects are likely to receive credits and the potenti al
for excess profits. It nmay also give you ideas on how HUD and the
credit agencies' processing can be better coordi nated.

Pl ease conpl ete these neetings by April 2nd and send a bri ef

summary of the meeting to Sue Donahue in Room 6168 or on Fax numnber
755-2583. Pl ease submt the summary by April 9th. Your report should
cover the first two points |isted above, include copies of any
draft/official underwiting and allocation fornms or procedures the credit
agencies will use, and set forth any suggestions you have on coordi nati ng
the credit agencies' and HUD s processing. This reporting requirenent has
been approved under RM5 No. MML30000458s.

Thank you for your cooperation on this inportant matter.

C. Austin Fitts, Assistant Secretary
for Housi ng- Federal Housi ng Conmi ssi oner

Attachnent 1
ACTI ONS REQUI RI NG CERTI FI CATI ONS AS TO PARTI Cl PATION I N LI HTC PROGRAM

HUD field staff/coinsuring | enders/ PHAs/HFAs nust obtain an owner's
certification as to whether the project will participate in the LIHIC
program before taking any of the actions listed in this attachnent. Md
Rehab and the PBA certificate prograns are covered only in paragraphs 1
and 2 and those paragraphs apply only to those two prograns. O her
par agr aphs may apply to nore than one program- e.g., coinsurance and ful
i nsurance. These requirenents apply to all HUD - rel ated projects except
nur si ng homes and hospitals.

1. Project-Based Certificates: establishing initial contract
rents (including exception rents); signing AHAPs; approving
transfers of property ownership or subsidy contracts; or
requesti ng Headquarters' approval of Section 8 special rent
adjustrents for purposes the Field is not authorized to approve
(e.g., security).



2. Md Rehab (Regular and SRO: before taking any of the actions
listed in paragraph 1; before adjusting rents to reflect any
refinancing the owner reports to the PHA

Note: \While the 1989 Omi bus Budget Reconciliation Act put new
restrictions on allocating 1990 tax credit authority to Md
Rehab projects, Mdd Rehab projects that received allocations of
1989 or earlier tax credit authority may still use credits.
Since some projects with these earlier credit allocations may
be in the nod Rehab pipeline for at |east another 18 nonths,
you nust apply these procedures to owners seeki ng Mbd Rehab
(See Page 3, Paragraph 5 of this notice for nore on the
ineligibility of Mbd Rehab projects.)

3. Mortgage Insurance: |Issuing a SAMA/feasibility letter or a
conditional /firm conm tnent under Section 207, 220, 221(d)(3),
221(d) (4), 223(d), 223(f), 231, 232 Board & Care, or 241.

4. Omnership Changes: issuing prelimnary or final approval of
TPAs; assigning subsidy contracts to new owners

5. Mrtgage Relief: approving or recommendi ng approval of
wor kout s/ nortgage nodifications/ partial paynent of clains.

6. Refinancing Before approving or recommendi ng approval of any
refinancing that would result in a nodification of a HUD
interest reduction or tenant assistance paynment contract.

7. Prepaynent Plans of Action: recomendi ng Headquarters approva
of plans of action required under 1987 or subsequent
prepaynment |egislation

Attachnent 1
cont'd

**8. Repl acenent Reserves & Residual Receipts: before releasing
nore than $1000 per unit during any 12-nonth period fromthese
or simlar accounts (e.g., painting reserves or project
i nprovenent accounts other than those set up under Flexible
Subsi dy contracts).

**Q, Rent Increases: Before requesting Headquarters' approval of
Section 8 special rent adjustments for purposes the HUD Field
staf f/ PHAN HFA/ coinsuring |l ender is not authorized to approve
(e.g., security); before including project inprovenments in a
budget ed rent increase.

**  EXCEPTI ON: When processing actions in Item8 or 9, no owner
certification is required if: 1) a negative certification in
the format of Attachnment 3 is already on file; 2) that
certification is dated less than 1 year before the date of the
owner's current request; and 3) there is no reason to believe
the owner has or intends to seek tax credits.

10. LMor PD Section 8 (24 CFR 886, subparts A and C). Before
executing contracts for new or additional units, or reserving



funds for those units. (This notice does not apply to
renewal s or cost anmendnents.)

11. Flexible Subsidy: Before recomendi ng or approving
reservations, contract increases or extensions, or new
contracts. Before depositing Flexible Subsidy Funds in a
wor ki ng capital fund/replacenent reserve account when
cl osing-out a Fl exible Subsidy contract.

12. Foreclosure Sales: executing a use agreenent, AHAP or HAP
contract when HUD is outbid at a foreclosure sale.

13. PD Negotiated Sal es: before recommendi ng Headquarters
approval of any non-conpetitive sale. (Request the tax credit
certification during your prelimninary discussions.)

14. PD Conpetitive Sales (when bids are opened in the Field
Ofice): before executing a sales contract, AHAP or HAP
contract. (Headquarters will request tax credit certification
and informati on when bids are opened in Headquarters.)

15. HODAG Anendi ng Grant Agreenents; approving an ownership
change; processing a request to waive a regul ati on, handbook
or notice requirenent.

OVMB No. 2502-0377
Expires 3/31/91

Attachnents 2
MATERI ALS LI HTC PARTI Cl PANTS MJUST SUBM T

1. Brief summary of the terns on which the owner will participate
in the LIHTC program I ncl ude:

a. the annual credit anount, the type(s) of credit (acquisition
and or rehab); the date the 10-year credit period will begin;
the credit percentage awarded for each type of credit; and the
maxi mum qual i fi ed basis for each type of credit.

b. which inconme eligibility limt will apply (50/60 percent of
nmedi an i ncome) and how nmany units, if any, will be set-aside
for famlies with i ncomes bel ow 40 percent of the nedian
i ncome (deep-rent skew ng).

c. list of units for which credits will be claimed. G ve the
nunber of units in each bedroomsize and the initial tax
credit rent limt for each unit size. Also indicate which
units, if any, will be held for families with incomes bel ow
40% of the nedi an i ncone.

Note: The 1989 Omi bus Reconciliation Act sets the rent limt
based on the medi an i ncome of "hypothetical" households having 1.5
persons per bedroom Under previous |law, rent cap was based upon
the actual size of the household occupying the unit. See Page H
9396 of Attachnent 4 for the new statutory | anguage.



2. Copy of a) IRS Form 8609, Low Incone Housing Credit Allocation
Certification; or b) a report on the status of any tax credit
allocation still in process and a copy of any credit agency
reservation formor other docunent indicating agency's intent to
award credits to the project.

3. Wiether credit will be claimed by current owners or new owners.

4. List of all federal/ state/ |ocal government insurance, |oan, grant
or subsidy prograns in which the applicant plans to participate and
any grants or bel ownarket | oans expected to be received from

non- gover nnent sources. For each loan, give interest rate, nonthly
debt service, |oan ambunt and | oan term

5. Sources and Uses of Funds Statenent, itemzing: a) all funds
avai l abl e; b) all purposes for which funds will be disbursed;

and c) dates any investor contributions are due. For item(a), use
gross amounts avail abl e before deducting syndi cation, |egal or
other internediary costs.

6. A Statenment in which the applicant agrees to pronptly notify the
HUD Field Ofice of any change in the information provided pursuant
to this attachment.

Attachnent 2
cont'd

NOTE: The followi ng | anguage nust be included in the subnission. The
applicant's signature nust appear imediately bel ow t his warning.

WARNING It is a crine to knowingly nake fal se statenents to a
federal agency. Penalties upon conviction can include a fine and
i nprisonment. For details, see Title 18 U.S. code, Sections 1001
and 1010.

PUBLI C REPORTI NG BURDEN. This collection of information is estinmated
to average _ 1/2__ hour per response, including the time for review ng
i nstructions, searching existing data sources, gathering and

mai nt ai ni ng the data needed, and review ng the collection of
information. Send comments regarding this burden estimte or any

ot her aspect of this collection of information, including suggestions
for reducing this burden to:

0 Reports Managenent O ficer
Ofice of Infornmation Policies and Systens
U S. Department of Housing and Urban devel opnent
Washi ngton, D.C. 20410-3600

o Ofice of Managenent and Budget
Paperwor k Reduction Project (2502-0377)
Washi ngton, D.C. 20503
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Appl i cant/ Reci pi ent
Di scl osur e/ Updat e Report
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