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CHAPTER 1: OVERVI EW OF THE FLEXI BLE SUBSI DY PROGRAM
1-1. USE OF TH S HANDBOCK
a. Oganization of the Handbook

Thi s handbook is designed to be used by HUD Field
Ofice staff, owners, and State Housi ng Fi nance Agency
personnel who administer the Fl exible Subsidy Program
After this introductory chapter, the Handbook provides
separate chapters explaining the details of the two

Fl exi bl e Subsi dy prograns: Chapter 2 for the Qperating
Assi stance Program and Chapter 3 for the Capita

| mprovenent Loan Program Chapter 4 provides

i nformati on about approving and fundi ng projects under
either program Chapter 5 explains the requirenments
for the Managenment | nprovenment and Operating (MO
Plan. Chapter 6 explains the steps required for
project nonitoring, close-out and accounti ng.

b. Additional References

The Handbook shoul d be used in conjunction with the
fol |l owi ng additi onal Handbooks:

(1) Handbook 4350.1 -- Insured Project Servicing

(2) Handbook 4350.3 -- Cccupancy Requirenents of
Subsi di zed Multifanily Housing
Pr ogr ans

(3) Handbook 1378 -- Tenant Assistance, Relocation
and Real Property Acquisition

(4) Handbook 4381.5 -- Managenent Docunentation
Agents and Fees

(5) Handbook 4370.2 -- Financial Operations and

Account i ng Procedures
1-2. PROGRAM AUTHCORI TY AND OVERVI EW
a. Flexible Subsidy Conponents
The Fl exi bl e Subsidy Program has two conponents:
(1) The Operating Assistance Program (OAP), which is

designed to provide tenporary funding to replenish
proj ect reserves, cover operating costs and pay
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for limted physical inprovenents. Qperating



Assi stance (QA) is provided in the formof a
non-anortizing "contingent" |oan

(2) The Capital Inprovenment Loan Program (CILP), is
intended to assist projects with the cost of mgjor
capital inprovenments when funding such
i mprovenents cannot be done with project reserves.
CILP assistance is provided in the formof an
anortizing loan, generally with an interest rate
of 6 percent.

Exhibit 1-1 summari zes key di fferences between the CAP
and the CILP prograns.

b. Legi sl ative History

The OAP conponent of the programwas initially

aut hori zed by Section 201 of the Housing and Comunity
Devel opment Anendnents of 1978. Additional amendnments
in 1983 and 1987, respectively, clarified that a

proj ect need not be FHA insured to be eligible for

assi stance and created the ClILP program

C. Program | nt ent

Both prograns are designed to restore or naintain the
physi cal and financial soundness of eligible projects
at the | owest possible cost to the federal government.
Omers and Field Ofices are expected to seek out other
tools to supplenment or to be used in place of Flexible
Subsi dy assi stance, including bond refunders, partial
paynent of claim work-out agreenents, rental

i ncreases, Section 8 assistance, possible nortgage

nodi fications, and owner contributions to the project,
ot her market rate or bel owmarket rate | oans, and other
grants.

d. Fundi ng Sour ce

The Fl exi bl e Subsidy Fund is conprised of excess rental
receipts paid to HUD from owners of Section 236
projects, interest earned on the fund, repaynent of OA
and Cl LP | oans and amounts appropriated by Congress.

The Fl exi bl e Subsidy programs are authorized and funded
in the appropriations act as a grant program
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EXH BIT 1-1

KEY DI FFERENCES BETWEEN OA AND CI LP



| SSUE AREA oA ClLP
Eligible QA can be used for three types of CILP can only be
I tens itens: used for capita

- Correct financial

defi ci enci es

- Fund projected deficits for

the assi stance year
- correct physica

defici enci es
caused by deferred nai ntenance

i mprovenents that
are not the result
of deferred
mai nt enance.

Sel ection Largely based on financial and Largely targeted
Criteria physi cal condition of the to preserve
devel opment . | ow noder at e i ncomne
housi ng st ock.
MO Plan Al'l applicants nmust submit a Appl i cants nust
complete M O Pl an. submit a ful

M O only under sone
ci rcunst ances

Al'l applicants

must submt a work
Wite-up. They nust
fill out the MO
Part Il Sections A
and C.

Di sbur senent
Pr ocedur es

Funds for physica

is conpl ete.

Funds to cover a projected deficit
can be allocated based on

antici pated expenses for the

nmont h.

Funds to correct a financial
deficiency can be allocated only

after all

have

M O Pl an obligations
been net.

i mprovenent s
can be requested only after work

Funds can be

requested only
after work is
conpl et e.

Pay- Back

Arrangenent s

Resi dua

OCAis treated as a

def erred/ conti ngent | oan

receipts may be used to

pay off the |loan at the end of

each

If the property is sold,

fiscal year.

t he

nortgage i nsurance i s term nated

or the nmortgage is paid off,

Fl exi

t he
bl e subsi dy | oan shoul d

normal ly be paid in full

CILP is an
anortizing | oan,
and paynents begin
after the | oan
proceeds have been
di stri but ed.




NOTE: The requirenents above are true for the nornal flexible subsidy
projects, but in all cases the secretary reserves the right to waive
requi renents enforced by regulation, but not statute.
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The QA portion of the Flexible Subsidy Programis
admi ni stered by HUD as a contingent/deferred | oan
program HUD has the authority to require the owner to
repay a part of or the full balance of the note:

0 fromresidual receipts (See Section 2-4(c)); or

0 when the ownership of the project changes hands in
a TPA transaction; or

0 if the nortgage is paid in full.

The Capital |nprovenment portion of the Flexible Subsidy
Programis adninistered by HUD as a nonthly anortized
| oan program

1-3. ELI G BLE PRQIECTS

The types of rental or cooperative housing projects that are
eligible for assistance are sunmarized in Exhibit 1-2, and
i ncl ude:

a. A project assisted under the Section 236 Interest
Reducti on program including State Agency non-insured
projects, the Section 221(d)(5) Program (comonly known
as the 221(d)(3) Bel ow Market Interest Rate Program
or the Rent Suppl ement Program

b. A project that was constructed nore than 15 years
before assistance is to be provided under this program
with a | oan under the Section 202 Program for Housing
for the El derly or Handi capped.

c. A project assisted under Section 23 of the United
St ates Housing Act of 1937 (1937 Act) as in effect
i medi atel y before January 1, 1975, that is ineligible
for assistance under the nodernization program operated
under the 1937 Act. (Mst Section 23 projects were
converted to Section 8 sone years ago, so it is not
anticipated they will be a najor conponent of the
program)

d. A project assisted under the Section 8 Housing
Assi stance Paynents Program after conversion from
assi stance under the Section 236 Rental Assistance
Payments Program or the Rent Suppl ement Program
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EXHBIT 1-2

ELI G BLE SECTI ONS OF THE ACT

PROGRAM LI M TATI ONS
Section 236 NONE. Al 236 projects eligible
I nt er est
Reducti on
Program
Secti on NONE. Al 221(d)(5) projects eligible.
221(d) (5),
known as
221(d) (3)
Bel ow Mar ket
Interest Rate
Program
Rent NONE. Al Rent Suppl enent Program projects
Suppl enment el i gi bl e.
Program
Section 202 Only 202 projects constructed nore than 15
Pr ogram f or years before assistance is to be provided
Housi ng for under this programare eligible
the El derly
or
Handi capped
Section 23 Only projects funded under Section 23 as in
ef fect before January 1, 1975 and ineligible
for noderni zation assi stance under the 1937
Act are eligible.
Section 8 Section 8 projects are eligible only if
Housi ng converted from
Assi st ance 0 Section 236 or
Pr ogram 0 Rent Suppl enent
Projects Projects are eligible if:
formerly
assi sted o the project was acquired by the Secretary
under any of and sol d; and
the above o the project is now subject to a HUD-insured

or HUD- hel d nortgage; and

o the project is now under an agreenent
assuring | ow and noderate i ncone character
of the project
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e. A project that met the criteria in paragraphs (a) or
(b) before acquisition by the Secretary and that has
been sold subject to a nortgage insured or held by the
Secretary and subject to an agreenent (in effect during
the period of assistance under this progran) which
provi des that the | ow and noderate-inconme character of
the project will be maintained.

1-4. ELI G BLE USES OF FUNDS
a. Operating Assi stance
Qperating Assistance can be used to fund:

(1) corrections of project deficiencies existing at
the begi nning of year of assistance caused by the
deferral of regularly schedul ed nmai nt enance and
repairs or the failure to nmake necessary and
timely replacenents of equi pnent and ot her
components of the project.

(2) a capital inmprovenment, only if it is necessary to
neet | ocal building codes or to maintain the
project in a decent, safe and sanitary condition
and it is determined that QAP is the nost
efficient way of funding this inprovenent;

(3) reserve account and operating cost deficits;

(4) cost-effective energy conservation inprovements;
and

(5) reasonable alterations needed to nake the project
accessi ble to people with handi caps, as required
under Section 504.
b. Capital |nprovenent Loan Program

CILP funds can be used to repair or replace ngjor
systens incl uding:

(1) rmajor project conponents that have failed or are
likely to fail within the next 24 nonths;

(2) capital itenms that can be upgraded to neet
cost-effective energy efficiency standards;
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(3) supplenments or enhancenents to nechanica
equi prment to the extent they are needed for health
or safety reasons;

(4) reasonable alterations needed to provide
accessibility for people with handi caps, as
requi red under Section 504; and

(5) | ead-based paint abatenent, once an owner has
tested in accordance with HUD regul ati ons,
certified to testing and established a cost
estimate for abatenent.

1-5. STATUTORY REQUI REMENTS

Fl exi bl e Subsidy assistance is only available to projects in
which the Field Ofice determnes that the foll ow ng
statutory requirenents can be net:

a. Physi cal Soundness. Flexible Subsidy, when used with
ot her available tools, must restore or maintain the
proj ect's physical soundness. An on-site inspection
(Form HUD- 9822) nust verify that structural soundness
can be obtai ned reasonably.

b. Fi nanci al Soundness. Flexible Subsidy, when used with
other available tools, must restore or nmaintain the
project's financial soundness. A project's problens
may be acute, but they nust be curable.

C. Low and Moderate-|nconme Character. The owner nust
agree to maintain the | ow and noderate-income
character of the project for the remaining termof the
proj ect nortgage.

d. Least Costly Alternative. Flexible Subsidy should only
be provided if it will be less costly to the federa
governnent over the useful life of the project than
ot her reasonable alternatives that would maintain the
| ow and noderate-incone character of the project.

e. Omner Contribution. Limted dividend owners nust agree
to provide the required owner contribution

f. Conpet ent Managenent. The project managers nust neet
satisfactory |levels of conpetence and experience as
determ ned in the managenent revi ew process
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g. Managenent | nprovenent and Qperating (MO Plan. Most
projects nust be operated in accordance with an
approved M O Pl an. Sone projects receiving only CILP
funding are exenpt fromthis requirenent.

1-6. PROGRAM FUNDI NG
a. Fundi ng Al l ocati ons

(1) Flexible Subsidy assistance is not an entitlenent.
Onners nust conpete for assistance on a nationw de
basis. HUD will publish Notices of Funding
Availability (NOFAs) that will provide specific
i nformati on about funding availability and
selection and ranking criteria. Applicants for
fundi ng should refer to both the NOFA and the
Fl exi bl e Subsi dy handbook, since the NOFA
requi renents may expand upon the handbook
requirenents.

(2) Legislation requires that a portion of the
Fl exi bl e Subsi dy funds be set aside for CILP
proj ects, although any part of this amount that is
not used before the |ast 60 days of the fisca
year becomes avail able for the QAP

(3) Funds for State Agency-financed non-insured
projects are allocated separately fromall other
projects, but the sane programrequirenents apply.

b. Fundi ng Process

Omners nust subnmit applications for assistance to the
appropriate HUD Field Ofice for review The Field
Ofice will forward those it reconmends for approval to
Headquarters. Headquarters will performa fina
eligibility review, and rank projects according to the
criteria set forth in the NOFA. Wiile this process is
competitive nati onwi de, once the applications are
ranked into categories the funding process is
nonconpetitive within the category assumng there is a
sufficient anmount of funds to fund all applicants in
the category. Once funding reaches a category where
the dollar amobunt needed to fund the category exceeds
the dol |l ar ampunt avail able for funding, then the
applicants will be ranked and the process will becone
conpetitive.
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1-7. PRIORI TI ES FOR FUNDI NG

Funding wil|

be awarded within each project type (State

Agency financed non-insured and other) and w thin each
component of the Flexible Subsidy Program (OAP and Cl LP)

Unl ess otherw se noted in the NOFA, decisions will be based
on the following priorities:

a.

(1)

(2)

Qperating Assistance Priorities

Category 1 -- Troubled projects with energency
heal th and safety problens

0 The project nmust be identified by the Field
Ofice as "troubl ed".
0 More than hal f of the required fundi ng nust
be for energency health or safety probl ens
that are of such a nagnitude that
-- they could not be mitigated at a cost
that could be absorbed in any way by the
operating budget, and

-- their continuance could potentially
cause tenant displ acenent.

Exanpl es of energency health and safety

probl ens i nvol ving possible capita

i nprovenents are broken heating systens,

| eaki ng gas stoves and unsafe bal coni es.

0 Normal |y, the projects should be current
under the terms of the nortgage at the tine
of application.

0 General |l y, accounts payable itens that could
be included under OA would not trigger an
energency condition. However, payabl es that
directly relate to vital services (e.g.
utility payables) could qualify a project for
this category

Category 2 -- Projects with serious financial or

physi cal probl ens

(o]

The project nust be identified by the Field
O fice as troubl ed.

1-9
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0 Normal Iy, the project should be current under
the ternms of the nortgage at the tine of
appl i cation.

0 The project sponsors do not have the funds
available to cure the i medi ate probl ens.

0 The project's incone stream cannot be
i mproved sufficiently to neet the project's
expenses without first correcting the
physi cal probl ens.

(3) Category 3 -- Projects with delinquencies
This category includes projects that:

0 are identified by the Field Ofice as
troubl ed or potentially troubled and are
del i nquent under the ternms of the HUD-insured
nmort gage or State Agency nortgage at the tinme
of the application for assistance, or

0 are owned by State Agencies and neet all
programmatic eligibility requirenents.

b. CILP Priorities

The Secretary will establish an annual set-aside to
provide incentives for owers to continue to operate
their projects as |low to noderate-inconme housi ng under
Pl ans of Action (see adm nistrative gui dance issued
pursuant to 24 CFR 248) to assure that top priority for
fundi ng capital inprovenent |loans is given to these
projects. This set-aside may be increased or decreased
during the year if the Secretary deternmines that it is
appropri ate.

To the extent that funds are available for projects
ot her than those under Plans of Action, priority wll
be given to projects based on the extent to which

0 the capital inprovenents for which the loan is
requested are required i mediately;

0 the project serves as the residence of |owincone
famlies and the extent to which other suitable
housing i s unavailable for such fanilies in the
area in which the project is |ocated,
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0 the capital inprovenents for which the loan is
requested involve the life safety or health of the
residents of the project, or involve nmgjor capita
i nprovenents in the project; and

0 the project denponstrates the greatest financia
di stress, while continuing to neet the genera
requirenents for Flexible Subsidy assistance.

NOTE: The factors |isted above are selection criteria
only and are not listed according to the weight given
to each factor

Fundi ng Di scl osure

During the funding allocation process there are
restrictions on the information HUD enpl oyees may
rel ease before the announcenent of the selection of
successful Flexible Subsidy applicants (24 CFR, Part
4). The Housing and Urban Devel opment Reform Act of
1989 contains provisions for infornmng applicants of
whi ch fundi ng category they have been placed in for
fundi ng categories in which all applicants will be
funded. For funding categories in which only sone
applicants will be funded no information can be

rel eased until the announcenent of the sel ection of
successful applicants.

HUD enpl oyees involved in review ng applications and in
maki ng fundi ng deci sions are prohibited from providi ng
advance information to any person (other than an

aut hori zed enpl oyee of HUD) concerning funding

deci sions, or from otherw se giving an applicant an
unfair conpetitive advantage. Those who apply for

Fl exi bl e Subsi dy assi stance should confine their
inquiries to the subject areas permtted under 24 CFR
Part 4. Applicants who have questions about

perm ssible inquiries should contact the HUD O fice of
Et hi cs.

The O fice of Ethics can provide information of a
general nature to HUD enpl oyees. However, a HUD

enpl oyee who has a specific program question, such as
whet her particul ar subject nmatter can be discussed with
i ndi vi dual s outside the Departnent, should contact his
or her Regional or Field Ofice Counsel, or
Headquarters counsel for the programto which the
question pertains.
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1-8.

a.

FI NANCI AL DI STRESS RANKI NG
Fundi ng by Category

The above categories represent the initial ranking of
applications received for the OA and Cl LP conponents of
the Fl exible Subsidy program Headquarters will fund
all applicants in a category until it reaches a point
where the funds needed to fund a category exceed the
anount of funding available. At this tine,
Headquarters will rank projects within a category if
avai |l abl e funds are not sufficient to neet the needs of
all applicants.

For exanple, assune that the Departnent has $100 to
fund projects under QAP, and that the applications for
assi stance fall into the follow ng categories:

Category 1 projects $ 75
Category 2 Projects $ 50
Category 3 Projects $ 35
Total All Categories $160

In this exanple, Headquarters will fund all eligible
projects in Category 1. Projects in Category 2 will be
scored, ranked, and selected to the extent funds are
avai l abl e (or $25 in this case) in descending order of
fundi ng score. Category 3 projects will not be funded.

Fundi ng Wthin Categories

The financial distress of a project will be assessed to
determi ne which projects within a funding category are
nost in need of assistance. The severity of a
project's financial condition and its ability to neet
short-term operating needs and obligations, including
debt service paynents, will be nmeasured by HUD
Headquarters using financial data contained in the
project's nost recent audited financial statenent.

I n assessing financial distress, Headquarters wll use
the followi ng ratios, awarding a maxi num of 15 points
for each ratio, for a maxi num score of 30 points per
project. Projects with poor financial ratios (e.g.

i ncone/ expense ratios with a negative value) wll be
assi gned hi gher point scores than projects with
break-even or positive val ues.
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1. | ncome/ Expense Rati o:

Net | ncone (Loss) before depreciation LESS
annual debt service and reserve paynents

Total annual cost of operating the project
2. Mort gage Coverage Paynent Rati o:

Current Assets LESS Current Liabilities

Total Mnthly Mrtgage Paynent
1-9. DI VISION OF RESPONSI BI LI TI ES

Housing's OFfice of Miultifam |y Housi ng Managenent is
responsi bl e for administering the program The Director,
Regi onal Accounting Division (RAD), is responsible for
recording and controlling Field Ofice fund subassi gnnents
and for disbursing funds agai nst such assi gnnents.

The Regional Administrator is authorized to execute Flexible
Subsidy contracts with owners or to delegate this authority
to a level no lower than the Field Ofice Director of

Housi ng Managenent .

Loan Management Staff is responsible for perfornming the
day-to-day functions related to adm nistering the program

1-10. CGENERAL PROGRAM REQUI REMENTS
a. Resi dent | nvol venent
(1) Purpose: Mst owners are required to solicit
input fromresidents before they subnit their

prelimnary Flexible Subsidy applications (see
Section 2-17 and 3-23) to the Field Ofice,

i ncl udi ng:
0 all owners receiving OA; and
0 owners receiving ClLP assistance who request

rent increases.

Owners receiving ClLP assistance who do not
request rent increases are not required to solicit
resi dent input.
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(2) Goals: This requirenent has two goal s:

0 to gain support fromthe resident comunity
to maintain the devel opnment once the
i nprovenents have taken place; and

0 to assure that resident suggestions about
what shoul d be done, and how it can best be
acconpl i shed, are considered. Resident
comments can provide valuable insights that a
non-resi dent nmay not have.

(3) Notice: Owners covered under 1-10(a)(1) nust
notify the project's residents of their intent to
obtain HUD assi stance and nust allow residents to
review and comrent on their applications. The
notice nust be distributed directly to each
resident and posted in common areas within the
project, including but not limted to the project
of fice, laundry roons, and comobn entry ways (see

Appendi x 1).

(4) Availability of the Plan: Oaners covered under
1-10(a) (1) nust nmke the application available to
the residents for at |east 15 cal endar days.
During the 15 day period, the proposed application
must be available at the project site for at |east
four hours on the weekend, one evening per week
and during all normal office hours.

(5) Sunmary of Comments: At the end of the comment
peri od, the owner mnust summarize the residents
comrents and prepare reconmendati ons on how (or
if) the application should be altered to
accommpdat e the conmments. The owner nust assenble
copi es of the sumary, the recommendations, the
residents' comrents, and a copy of the notice
distributed to the residents, and submit themto
the Field Ofice.

b. Low and Mbder at e-i ncone Char acter
Omners nust agree to retain the |l ow and

noder at e-i ncone character of their projects for at |east the
duration of the existing nortgage.
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C. Fi nanci al Audit Findings



Al major financial audit findings nust be resol ved or
a plan must have been established to resolve the
findings to HUD s satisfaction before approval of a

Fl exi bl e Subsi dy application. For exanple, it is a
viol ation of the Regul atory Agreenment to underfund the
security deposit account. The Field Ofice should
review the project's financial statenments and nonthly
accounting reports to assure that this account is
properly funded. |If the account is not properly
funded, Flexible Subsidy assistance should not be
provided until the owner has properly funded it or has
submitted an acceptable plan to do so.

d. Envi ronnent al Revi ew

Only Flexible Subsidy applications that include capita
i nprovenents require an environnental review. This
reviewis limted to the 100 year floodplain and

hi storic preservation issues (24 CFR 219.125)

Loan Managenent Staff nust docunent conpliance for this
limted environmental review on HUD Form 4128.1
Conpl i ance and LAC Conditions Record (Appendix 2).

1) 100 Year Fl oodplain

If the proposed capital inprovenents involve nmajor
mechani cal equi prent, Loan Managenent Staff nust
determ ne, using a FEMA, Fl ood Hazard Boundary Map
or Flood Insurance Rate Map, if the
project/structure is located in the 100 year
floodplain. For projects located in the 100 year
fl oodpl ain the Departnent nmust take all feasible
actions to mnimze the inpact of flooding on
nmechani cal systens. To docunent conpliance, the
FEMA nap panel nane, nunber and date nust be
recorded on the HUD 4128.1 and if applicable any
"mnimzing actions."

2) Hi storic Preservation
General ly, capital inprovenments with in-kind

repl acenents will not trigger review under the
Nati onal Historic Preservation Act of 1966
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a) If the project is listed on the Nationa
Regi ster of Historic Places and exterior
i n-kind replacenent is not planned, consultation
with the State Historic Preservation Oficer



(SHPO) nust be pursued.

b) If the project is located in a Historic
District listed on the National Register of
Hi storic Places and proposed alterations to
the exterior are not in-kind replacenent,
consultation with the State Historic
Preservation officer (SHPO nust be pursued.

If either of these situations exist, Loan
Managenment Staff nust request gui dance and

assi stance fromthe Field Ofice Environnmental
Staff in conferring with the SHPO and resol ving
i ssues prior to the recommendati on of funding.
Docurent ation of this conpliance action nust be
recorded on the HUD 4128.1

For projects not listed or in a Historic District
on the National Register of Historic Places, the
HUD 4128.1 should indicate review of Field Ofice
environnmental data base including Nationa

Regi ster of Historic Places, as conpliance
docunent at i on.

e. Lobbyi ng Restrictions

(1) Flexible Subsidy funds, and any other federally
appropriated funds, may not be used to pay for
i nfluencing or attenpting to influence Executive
or Legislative branch personnel through | obbying
in connection with the award of any Federa
contract or loan or the extension, continuation,
renewal , anmendrment, or nodification of any
contract or loan. Oaners who receive Flexible
Subsi dy | oans in excess of $150,000 are required
to di sclose paynents nade with non-federally
appropriated funds to influence or attenpt to
i nfl uence Federal personnel through | obbying
concerni ng the award, extension, continuation
renewal anmendnent or nodification of a Federa
contract or loan, and to certify that they wll
di scl ose such activity should it occur in the
future
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(2) Certification statenment or disclosure forns, if
warrant ed, nust be subnitted as part of the
Fl exi bl e Subsi dy application. Applicants are
responsi bl e for determ ning whether their
di scl osure statenments need to be updated each



(3)

quarter pursuant to 24 CFR 87.110 (d) and for
submitting this information to the Field Ofice.
See Appendix 3 for Sample Lobbying Certification
Language and SF-LLL, Disclosure of Lobbying
Activities (Byrd Anendnent).

The Field Ofice nust include a copy of each
disclosure formin the project file, and nust
forward each original to the Ofice of Ethics at
Headquart ers.

LI HTC and O her Subsi dy Layering

Bef ore approving any new or additional assistance for a
project, HUD must certify that the anpbunt is not nore
than is necessary to provide affordabl e housing, after
taki ng account of any other governnent assistance to be
used in connection with the project. O her governnent
assi stance includes nortgage i nsurance, |oans, grants,
paynents, subsidies, rebates, credits, tax benefits, or
other indirect or direct assistance froma federal
state, or |local governnent agency or instrunentality

t her eof .

Field Ofices should foll ow HUD s subsidy | ayering

gui delines as outlined in Appendix 4 to assure that the
Fl exi bl e Subsi dy assistance they plan to approve is not
excessi ve when considered in conbination with other
subsi di es.

(1

In order to prevent owners fromreceiving excess
profits, Field Ofices are required to determ ne
whet her the project will use Low I ncone Housing
Tax Credits (LIHTC) or other subsidies in addition
to Flexible Subsidy. HUD Headquarters mnust revi ew
all cases that will use LIHTCs. This nust be done
bef or e:

0 approving fund reservations, new contracts,
or contract increases or extensions; or

0 depositing Flexible Subsidy funds in a
wor ki ng capital fund/replacenment reserve
account when closing out an QA contract.
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(2)

Omners who do not intend to use the LIHTC or other
subsi di es nmust sign certifications to this effect,
and agree to notify the Field Ofice if the

proj ect does receive or apply for the LIHTC or



ot her subsi dies not already disclosed. Sanple
certification and di scl osure | anguage and HUD s
subsidy layering guidelines are included in
Appendi x 4.

(3) Owners who do intend to use the LIHTC nust follow
HUD s gui delines, as outlined in Appendix 4.
Headquarters will assess the project's Tax Credit
proceeds and adjust the loan and rents
accordingly.

(4) Concerning subsidy |ayering issues, applicants
must conply with Section 102 of the HUD Ref orm Act
of 1989. See 24 CFR Part 12 for detail ed
informati on. Subpart C provides for (1) initia
reports fromapplicants for HUD assi stance and (2)
updated reports fromrecipients of HUD assi stance.
Al'l applicants for assistance fromHUD for a
specific project or activity nmust make a nunber of
disclosures, if the applicant neets a doll ar
threshol d ($200, 000) for the receipt of covered
assi stance during the fiscal year in which the
application is submtted. The applicant must al so
make the disclosures if it requests assistance
fromHUD for a specific housing project that
i nvol ves assi stance from ot her governnent al
sources. HUD Form 2880 (see Appendi x 4) provides
for these disclosures and is nade available to the
public through the application package.

g. Identity-of-interest Disclosure

(1) As part of the effort to assure that owners do not
reap excessive profits, the federal government has
i nposed strict regulations on identity-of-interest
firnms. Omers may purchase goods and services
fromfirns in which they have an interest, but
they must carefully docunent that the prices
charged are conpetitive
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(2) ldentity-of-interest includes any rel ationship
whi ch woul d gi ve the owner control or influence
over its nanagenent agent, or any relationship
whi ch woul d give the owner or its nmanagenent agent
control or influence over the price paid to an
i ndi vi dual or busi ness supplyi ng goods or services
to the project.

(3) Atypical identity-of-interest relationship



(4)

i nvol ves a nortgagor or nmanagenent agent with a
financial interest in a contractor or supplier
but could also involve a famly relationship. An
identity-of-interest may be construed to exi st
under any of the followi ng conditions:

0 When the owner or its managenent agent, or
any officer, director or stockhol der of the
owner or its managenent agent:

-- has a financial interest (other than the
fee for services or supplies) in the
contractor, subcontractor, or supplier;

-- is also an officer, director or
st ockhol der of the contractor
subcontractor or supplier

0 When the owner or any officer, director or
st ockhol der of the owner

-- has a financial interest (other than the
fee for services or supplies) in the
managenment agent;

-- is also an officer, director or
st ockhol der of the managenent agent.

Omners nust ensure that any transactions with
identity-of-interest firms are carefully
docunented and that an arns-length transaction
woul d not be nore cost effective for the project.
Loan Managenent Staff will be responsible, through
the approval of fund rel eases, for assuring the
cost effectiveness of all work perfornmed in
connection with a Fl exible Subsidy contract.
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(5)

h

(1)

Onmners nust disclose any identity-of-interest
rel ati onshi ps when applying for the Flexible
Subsi dy program (See Appendix 5 for sanple

| anguage. )

Energy Efficiency

Most projects that are eligible for Flexible
Subsi dy were constructed at a tinme when energy was
| ess expensive. That situation has changed, and
installing items such as doubl e glazed w ndows,
additional insulation, fuel efficient heating and



cooling systens, etc., can have a rapid payback on
the investnment, and can contribute to significant
reductions in a project's operating costs.

(2) HUD s energy conservation guidelines require
Fl exi bl e Subsidy recipients to determ ne whether
cost effective energy efficiency strategies are
avai | abl e and appropriate for their projects, and
if so, to inplenent them This process is spelled
out in detail in Chapter 12 of HUD Handbook
4350. 1.

i. Handi capped Accessibility

(1) Section 504 of the Rehabilitation Act of 1973, as
anended, and the inplenenting regulations (24 CFR
Part 8), establish the goal of naking prograns
supported with federal assistance readily
accessible to and usable by individuals with
handi caps.

(2) Different types of project renovations trigger
specific Section 504 requirements. Alterations to
comon areas nust, to the maxi num extent feasible,
be nade accessible to and usabl e by individuals
wi th handi caps. This is also true of all
alterations to conponents of individual units
until five percent of the units are accessible to
people with nobility inpairments (see CFR 8.22 and
8.23). Owners nust also review their
admi ni strative and enpl oynent practices and
procedures to assure they do not discrimnnate
agai nst individuals wth handi caps.
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(3) Section 504 is not intended to require that owners
make any part of their properties accessible if
doi ng so woul d i npose undue financial and
admi ni strative burdens. Because the projects
funded with Flexible Subsidy will tend to be ol der

projects, many will not be accessible to people
wi th handi caps. This presents a challenge to
owners. It is inperative that Field Ofices help

owners find ways to nmake projects as accessible as
possi ble to people with handicaps. (See Chapter
2, HUD Handbook 4350.3 or 24 CFR 100.203 and

100. 204 for detailed Section 504 Requirements.)

j- Previous Participation Certification



The owner nust subnmit a Previous Participation
Certification, Form HUD 2530 (see Appendix 6), for al
principals requiring clearance under these procedures.
Fl exi bl e Subsidy will not be awarded if there are any
out standi ng findi ngs of nonconpliance by any of the
principals listed on the Previous Participation
Certification.

k. Uni form Rel ocati on Act Requirements

(1) The Uniform Relocation Act (URA) protects tenants
who are either permanently or tenporarily
di splaced as a result of activities undertaken
wi th Fl exi bl e Subsi dy funds.

(2) URA requirenents are triggered at the tinme of
application for assistance, at execution of the
Fl exi bl e Subsi dy contract and upon conpl etion of
the contract.

(3) Tenants may becone eligible for rel ocation
benefits in three ways:

0 Tenants who are required to nove tenporarily
because of project renovations funded with
Fl exi bl e Subsi dy nust be rei mbursed for
out - of - pocket expenses including additiona
l'iving expenses.
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Fam | i es who | eave the project pernmanently
because they did not receive adequate notice
or reinbursenent of out-of-pocket expenses,
or because the terns of the tenporary

rel ocation were unreasonable, may be eligible
for URA benefits.

o] Tenants who are permanently and involuntarily
di spl aced as a result of project renovations
may be eligible for URA benefits.

(4) Additional relocation requirenments may be
triggered if Conmmunity Devel opment Bl ock G ant
(CDBG) funds are used in the project.

(5) See Handbook 1378, Section 19, entitled Flexible
Subsidy Program for additional information on
rel ocation requirenents.

(6) Wen relocation issues arise, Loan Managenent



Staff should consult a Field Ofice Relocation
Specialist in the Conmunity Pl anning and

Devel opnent Division (CPD) for assistance in
determining how this Act will apply to the
speci fic situation.
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