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Jurisdiction and Procedure

This matter arose as a result of a conplaint filed on
Decenber 22, 1989, by
Earl E. G bson ("Conplainant”). The conplaint was filed with
the U S. Departnent of Housing and Urban Devel opnent ("HUD') and
al l eges violations of the Fair Housing Act, 42 U S.C. 88 3601,
et seq., as anended by the Fair Housing Arendnments Act of 1988,
Pub. L. No. 100-430, 120 Stat. 1626 (1988) ("Fair Housing Act"
or "Act") based on Conplainant's race. It is adjudicated in
accordance with Section 3612(b) of the Act and HUD s regul ati ons
that are codified at 24 CFR Part 104, and jurisdiction is
t her eby obt ai ned.

On June 19, 1992, follow ng an investigation of the
al l egations and a determ nation that reasonabl e cause existed to
bel i eve that discrimnatory housing practices had taken pl ace,
HUD s Region V Counsel in Chicago, Illinois, issued a
Determ nati on O Reasonabl e Cause And Charge O Discrimnation
agai nst Karin Sinpson and Ti nothy Bangs ("Respondents"),
all eging that they had engaged in discrimnatory practices on
the basis of race in violation of 88 804(a) and (b) of the Act,
which are codified at 42 U S.C. 88 3604(a) and (b) and
i ncorporated into HUD s regul ations that are found at 24 CFR
100. 60 and 100. 65 (1989-92).

More specifically, the Regional Counsel, on behalf of the
Secretary of HUD and the conplainant, alleged that the
respondents treated Conplainant differently fromwhite
prospective tenants and did not allow the conplainant to rent
t he subject dwelling because the conplainant is black. A
hearing was conducted in Chicago on Septenber 1-2, 1992, and the
parties were ordered to submt post-hearing briefs by COctober
16, 1992. That tinme was extended on the request of the
intervenors to Cctober 30, 1992 and again on the request of
Respondent Bangs to Novenber 16, 1992. Thus, this case becane
ri pe for decision on this |ast naned date.?

! Notwithstanding their request for additional time within which to file
a post-hearing brief, the intervenors failed to make such a filing.
Respondent Sinpson's attorney filed a letter on Cctober 12, 1992, stating
that this respondent would not be filing a post-hearing brief due to the
expense of the transcript and preparation of a brief. Respondent Bangs al so
failed to file a post-hearing brief, and no expl anation was offered for that
failure. Thus, the Secretary's post-hearing brief, filed on behal f of



Fi ndi ngs of Fact

Conpl ai nant Earl G bson is black. (T 217, 429).2 At the
time of the hearing, he was divorced and had four children,
ranging in age from9 nonths to 9 years, living with himin an
apartnent in Mlpitas, California. (T 391). At the tines
rel evant to this proceeding, Conplainant was living with his
pregnant wife and two children at 10321 Sout h Raci ne, Chi cago,
I[I'linois. (T 392). This was a snmall basenent apartnment, and he
want ed a bigger apartnent for his famly that would al so be
closer to the area in which he was a sales representative. (T
393).

The Leadership Council for Metropolitan Open Comunities
(LCMOC) is a not-for-profit fair housing organization that hel ps
peopl e obtai n housing within a nunber of prograns and al so
i nvestigates allegations of discrimnation and helps with | egal
services needed in those situations. (T 213). LCMOC intervened
in this proceeding inits own right and on behalf of the
Complainant. It assisted G bson in the early stages of his case
and conducted tests, as described later in this decision, to
determ ne whet her discrimnation was a factor in the events that
transpired

Respondent Tinothy Bangs is white and, at all tines
relevant to this proceeding, owned the apartnment house at 9312
Sout h Kedzie, Evergreen Park, Illinois with his brother, Tom
Bangs. (T 114-15).° During the tine of these events, Respondent
Bangs resided in the subject apartnent house. (T 114). He is an
el ectrician by trade and, at all tinmes relevant, he worked ful
time at construction projects. (T 189-90). Prior to buying the
buil dings in 1988 he had no real estate, adm nistrative or

hi nsel f and t he Conpl ai nant, was the only such brief considered.

2 The transcript of the hearing is cited with a capital T and a page
nunber. The Secretary's exhibits are identified with a capital S and an
exhi bit number; those of the Respondents are identified with an R

® Tinothy Bangs's testinmony on ownership of the apartnment house was
contradictory. Wile it becanme clear that Tom Bangs is al so an owner, as
have found in the text, he was never made a party to these proceedi ngs.
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manageri al experience, and no ot her sources of incone were
reveal ed at the hearing. (T 190).

Respondent Karin Sinpson, who is also white, was, at the
time of the events described, the departing tenant in the
subj ect apartnment in Bangs's building. She and her husband had
a lease for the apartnment which was to expire on Decenber 31,
1989. However, earlier in the autum the Sinpsons had bought a
house and wanted to nove out of the apartnent by the end of
Novenber, 1989. The events of this case resulted from her
attenpts to obtain a sub-lessor for her apartnment for the
pur pose of avoiding the loss of a nonth's rent.

Bangs had instructed Sinpson to obtain the nanme and
t el ephone nunber of each prospective tenant and to give that
information to himalong with telling him"sonething about
them" (T 32-43). Bangs did not ask Sinpson to inform hi m of
peopl e's race.
(T 35). He also instructed Sinpson not to give his phone nunber
to prospective tenants and not to tell themthat he nade his
honme in the sane apartnent building. (T 34). Bangs had |ess
interest than Sinpson in quickly finding a new tenant since
there was over a nonth remaining on Sinpson's |ease. (T 190).

The dwelling* that is involved in this case is a two-bedroom
apartnment in a six-unit apartnment building at 9312 South Kedzie
in Evergreen Park, Illinois. The building contains four two-
bedroom units and two one-bedroomunits. Respondent Bangs al so
owns a second six-unit apartnent building at 9308 South Kedzi e.
(T 159).

On Novenber 13, 1989, G bson responded by phone to an
adverti senent that Karin Sinpson had placed in a newspaper and
that had been included in a |ist of prospective apartnments that
was prepared for himthat day by the LCMOC. (T 435, 445). He
made an appoi ntnment with Sinpson to view the unit that evening
at 8:30. (T 26-28). Sinpson did not know fromthe phone
conversation that G bson is black. (T 27-28).

Wen G bson cane to the door, Sinpson asked, "May | help

4 A "dwel ling" includes "any building, structure, or portion thereof
whi ch is occupied as, or intended for occupancy as, a residence by one or
more families." 42 U S.C. § 3602(h).
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you?" (T 29, 30, 395). Further, Gbson felt that she appeared
shocked to see himand that her attitude towards hi mbecane "a
l[ittle disgusted” and "l ess enthusiastic" than she had been on
t he phone. (T 396, 528, 538). She gave hima brief view ng of
t he apartnent and accepted his business card on which he had
added hi s honme phone nunber on the back. (T 39, 43, 399).
During this visit, Gbson told Sinpson that the rent was right
for himand that he wanted the apartnent. (T 397).

Later that evening, Sinpson took G bson's business card
to Bangs, along with the nane and nunber of another prospective
tenant, and gave it to him She then told Bangs that G bson is
bl ack, but she did not relate to himthe other inpressions she
had of him which were that she thought G bson to be "a very
ni ce gentleman"” and that he | ooked Iike a "respectabl e business
man." (T 32, 42, 98). She also testified that she was not
surprised when she saw that G bson is black and that it did not
bot her her that he is. (T 100).

On the follow ng day, Novenber 14, G bson phoned Sinpson to
again state that he wanted to "secure" the apartnent. (T 400).
Since he wanted to ensure that he did all he needed to do to
secure the apartnent, he inquired about an application upon
whi ch he could provide his social security account nunber and
other information for a credit check, and he asked for Bangs's
phone nunber and whether he could call himdirectly. (T 399,
400). Sinpson called him"pushy", and said that either she or
Bangs, "if he saw fit," would call himback after she talked to
Bangs. (T 401). She was very short with himin this
conversation and it ended with her hanging up on him (T 401,
538).

Later that day, Sinpson told Bangs about G bson's phone
call, and Bangs gave her a spiral notebook and told her to get
the social security nunber, place of enploy- nent, phone nunbers
and signature of each prospective tenant so that he coul d have
credit checks done. (T 55). However, he did not instruct
Sinmpson to get this information from G bson, and he did not cal
G bson hinself. (T 67-71, 124-24, 127, 204-5).

G bson filed his charge with the LCMOC by phone in the
early afternoon of Novenmber 15. (T 446-47; S 4). On Novenber
18, 1989, a white tester from LCMOC, calling hinmself Al exander
Edwar ds, phoned Sinpson to inquire about the subject apartnent.
He made an appointnment to viewit that afternoon. While view ng
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the apartnent, Sinpson invited himto wite his social security
nunber and signature in the spiral notebook. Wen "Edwards"
stated that he wanted to bring his wife to see the

apartnent, Sinpson told himthat he could do so and that the
| andl ord woul d want to neet themto approve them anyway. (S 5A).

On Novenber 21, 1989, at the suggestion of LCMOC, G bson
agai n phoned Sinpson to inquire whether he could bring his wife
to see the apartment. (T 401). Sinpson told himthat she was
very busy noving sone of her bel ongings to her new house and did
not have the tinme right then. (T 72, 401). She added that the
| andl ord would call himif he wanted to do so. (T 401). She
asked G bson for his social security nunber, but he declined to
give it to her because he did not want to state his nunber on
t he phone and because he wanted to provide it as part of an
application for the apartnment. (T 72, 104-5, 401).

Sinmpson did not invite G bson to conme at any time with his
wi fe, she did not tell himthat a formal application was not
necessary, and she did not tell himhe needed to cone in to sign
the spiral notebook. (T 72, 77, 401, 540). She again hung up on
G bson. (T 544). She believed that Bangs should call G bson
and she told G bson that Bangs would do so if he wanted to. (T
113, 401). Sinpson also never called back the other person
who' s nane she gave to Bangs along with G bson's. (T 96).

On Novenber 26, 1989, "Edwards" returned to the subject

apartnment with his "wife," Ann Berten, another white LCMOC
tester. They nmet with Sinpson and Ti m Bangs. Wen the testers
asked whet her any other people were interested in the unit,
Si npson said to Bangs that they would have to discuss that. (T
87; S 5B). Bangs has no recollection of this being said at the
neeting, who he net with, or the date; only that he nmet at sone
time with people other than the eventual tenant. (T 174).

On Novenber 28, 1989, G bson called the Sinpson apartnent
for the fourth tinme and spoke to Paul Sinpson. (T 402). In that
conversation, Paul Sinpson told G bson that the apartnment was no
| onger available. (T 408). G bson left his phone nunbers and
asked for Karin Sinpson to call him (T 550). On Novenber 30,

G bson went to the building again and saw a note signed with a
wonman' s nanme posted on the nail boxes.
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(T 407). It was addressed to "Tim" and it said that the
witer's son-in-law would like to have the apartnent and
requested a phone call in response. (T 407).

After getting the nanme of the apartnent owner from LCMOC
on Decenber 2, 1989, G bson called the Bangs apartnent and spoke
wi th Respondent Bangs's brother, Tom Bangs. (T 409). He stated
his interest in the apartment, whereupon Tom Bangs told himit
was no | onger available. G bson also told Tom Bangs that he
woul d then be interested in and any other unit in the two
bui | di ngs that m ght becone avail abl e.

(T 196). He left his phone nunbers with Tom Bangs and asked him
to ask his brother to call, but Tomdid not give themto Tim
and, in fact, failed to tell Timthat it was G bson who had
called. (T 196, 409). G bson called and spoke to Tom again the
next day, but neither brother ever returned G bson's phone

calls. (T 409, 416). |In fact, G bson never spoke wi th Ti m Bangs
during his attenpts to apply for the apartnent.

(T 522). By this date, according to TimBangs's testinony, the
new tenant had al ready noved into the apartnent. (T 153, 199).

The successful applicant for the apartnent was a white man
naned Lou Cavallone. (T 142). He had visited the apartnent on
Novenber 18, 1989 at which tine he also nmet TimBangs. (T 142).
Bangs testified that he conpleted a credit check of Cavallone on
Novenber 20, called himon Novenber 22 to tell himhe was "al
set" and to return, and nmet with himagain on Novenber 23, 1989.
(T 135, 143, 146). On this last naned date, according to Bangs,
Caval | one gave Bangs $490 in cash as a deposit for the
apartnent. (T 140). However, Bangs was unable to give Cavallone
a witten | ease at that tine because he did not have any bl ank
forms. (T 140, 147). Bangs testified that he could have these
dates confused. (T 188). Nonethel ess, according to Bangs, he
and Caval | one agreed that the apartnment had been | eased for a
si x-nmont h peri od comenci ng on Decenber 1, 1989, and Cavall one
noved in by that date. (T 135).° Bangs also told Sinpson that he
had re-1leased, rather than sub-let, the apartnent.

(T 135-140).

> Caval | one was not called as a witness, and Bangs was never questioned
by the Secretary or the intervenors as to why he would have permitted the
"Edwar ds" couple to view the apartnent on Novenber 26 if he had considered it
rented and had accepted a deposit for it on Novenmber 23. It is probable that
t he agreement with Caval | one was nmade after Novenber 26.



When Bangs bought the two buildings in 1988 all the tenants
were white. (T 109, 176). The activities described above
constituted only the second tine that Bangs | eased one of his
apartnment units. (T 150, 189). He handled the first vacancy
hi msel f by putting an ad in the newspaper. He rented that unit
to a wonan without doing a credit check. She was the first
person to respond to the ad and Bangs "liked her a |ot" because
she was a police woman.® (T 180).

Prior to renting the Sinpson apartnment to Caval |l one, the
only other prospective tenant that Bangs nmet was "Edwards." (T
174). However, he dropped "Edwards"” fromhis |ist of possible
tenants when he called "Edwards's" cl ai med enpl oyer and was told
no such person worked for it. (T 175).7 He did not try
contacting "Edwards" hinself because he felt that "Edwards" had
lied to himabout his employnent. (T 177). He testified that he
did not contact G bson because he |ost G bson's card and G bson
had declined to give his social security nunber for a credit
check. (T 178). Also, by that tinme, Bangs expected G bson to
return with his wife to see the apartnent, and he had fini shed
the credit check on Cavall one and had found hi macceptable as a
t enant .

(T 204-06). Bangs also stated that G bson had never offered to
put down a deposit for the apartnent. (S 9).

After his experience attenpting to rent the Sinpson
apartnent, G bson continued his search for a new place to live.
He called ten or eleven | andlords of other advertised units and
vi ewed seven of them (T 411-12). During this period, he had
repeated argunments with his wife regarding their housing
situation. G bson testified that, "She did not want to nove
anypl ace where they didn't want us." (T 412). The argunents
strained their relationship. In February 1990, they separated,
and he noved in with a friend.

(T 412). G bson clainmed that he believes that the acts of the

6 This tenant was not called as a w tness.

" The record does not establish when the credit check of "Edwards" took
place; i.e., whether it was before or after he and his "wife" visited the
apartnment and Ti m Bangs on Novenber 26, and whether it was before or after
Caval | one was accepted and paid his deposit on the apartnent.
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respondents led to the breaking up of his marriage and the
premature birth of his daughter. (T 432-32).

In February of 1990, G bson rented a hone with a friend
where his share of the rental anount was $700 per nonth. He
remai ned there until the next Cctober. (T 413). He then noved
to California where he again shared housing with a friend for a
period of four nonths before taking up residence with his
children at his address at the time of the hearing, in MIpitas.
(T 432).

At the hearing, G bson testified that he was stil
enotionally disturbed by the conduct of the respondents. He had
suffered fromlack of sleep, enotional stress and enbarrassnent,
especially when he had to tell his son that he had not been able
to get the new apartment for the famly. (T 428-29). He
remai ned angry and hurt. (T 429). He becane reluctant to | ook
for apartnents in white areas because he was afraid that the
peopl e he m ght cone into contact with mght discrimnate
agai nst hi m because he is black. (T 429). Nonetheless, at the
time of the hearing, he was living in a "very caucasi an
community." (T 433).

G bson m ssed 11 full days of work to file his conplaint,
attend neetings with his attorney, and attend the hearing. He
earns an average of $192 per day. (T 422-23). Nonetheless, he
stated his losses related to the hearing to be $750. (T 519).
Since nmoving to California, G bson has tel ephoned the HUD office
in Washington, D.C. on four occasions, the HUD investigator in
Chi cago on 60 occasions, and the Chicago Regi onal Counsel's
of fice on 13 occasions, spending an average of 15 m nutes per
call discussing his case. (T 420-21). However, he did not
submt any phone bills or state the costs of the calls, nor did
he cl aimany costs associated with his |ater searches for a new
place to live.

Si npson makes about $240 per week after taxes; her husband
i s unenpl oyed, and he had received about $580 per nonth in
benefits for the six nonths prior to the hearing. (T 559-60,
564). The couple operates a ceram c crafts business fromthe
house. (T 565). Sinpson's daughter requires psychiatric
counsel ing, but Sinpson has not sent her to her follow up
sessi ons because she could not afford them the initial
eval uation cost Sinpson $150. (T 561). Sinpson herself has a
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"bul gi ng di sk" in her back, but she cannot afford treatnents. (T
560). She carries a nonthly nortgage of approxi mately $800 per
nmont h whi ch was one nonth overdue at the tine of the hearing.

At the time of the hearing, she had a bank account contai ning
about $1000. (T 562). Also, at the time of the hearing, she did
not know what her | egal fees for this case would be. (T 563).

Appl i cabl e Law

The Fair Housing Act was enacted to "[e]nsure the renoval
of artificial, arbitrary, and unnecessary barriers [which]
operate invidiously to discrimnate on the basis of
i nperm ssi ble characteristics.” United States v. City of Black
Jack, 508 F.2d 1179 (8th Gr.), cert. denied, 422 U S. 1042
(1974). The Act was designed to prohibit "all formnms of
di scrimnation, [even] sinple-mnded."” United States v. Parna
494 F. Supp. 1049, 1053 (N.D. Chio), aff'd in relevant part, 661
F.2d 562 (6th GCr. 1981), cert. denied, 465 U S. 926 (1982).

Thus, it becane unl awful to:

refuse to sell or rent after the making
of a bona fide offer, or to refuse to
negotiate for the sale or rental of, or
ot herwi se deny, a dwelling to any person

because of race [or] color .... 42 U S.C 8§
3604(a); 24 CFR 100.50(b)(1) and (3) (1989-
92).

It is also unlawful to:

di scrim nate agai nst any person in the
ternms, conditions, or privileges of sale or
rental of a dwelling, or in the provision of
services or facilities in connection
therewi th, because of race [or] color ..

42 U.S.C. § 2604(b); 24 CFR 100.50(b)(2).

The | egal analysis to be applied to a case brought under
t he Act depends upon whether the evidence offered to prove the
all eged violation is direct or indirect. Wen direct evidence
of discrimnation is presented by the Secretary, this evidence,
if it constitutes a preponderance of the evidence, is sufficient
to support a finding of discrimnation. See Pinchback v.
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Arm stead Honmes Corp., 907 F.d 1447, 1452 (4th Cr. 1990); HUD
v. Jerrard, Fair Housing - Fair Lending (P-H) ¥ 25,005, at
25,087 (HUDALJ Sept. 28, 1990; HUD v. Murphy, Fair Housing -
Fair Lending (P-H) ¢ 25,002, at 25,052 (HUDALJ July 13, 1990).

However, if there is no direct evidence of discrimnation,
the analytical framework to be applied is the three-part test
that is applied in enmploynent discrimnation cases that are
brought under Title VII of the Cvil R ghts Act, as set forth in
McDonnel | Dougl as Corp. v. Geen, 411 U.S. 792 (1973). HUD v.
Bl ackwel |, Fair Housing - Fair Lending (P-H ¢ 25,001, 25,005
(HUDALJ No. 04-89-0520-1, Dec. 21, 1989) (hereinafter cited as
Bl ackwel |). This statenent of |aw was upheld by the United
States Court of Appeals in Secretary, HUD On Behalf O Herron v.
Bl ackwel |, No. 90-8061 (11th Cr. Aug. 9, 1990). (hereinafter
cited as Blackwell 11). See also, Pollitt v. Branel, 669 F
Supp. 172, 175 (S.D. Ohio 1989); Schwemm supra, 323, 405-10 &
n. 137. That burden of proof test is as follows:

First, the plaintiff has the burden of
proving a prima facie case of discrimnation
by a preponderance of the evidence ....
Second, if the plaintiff sufficiently
establishes a prima facie case, the burden
shifts to the defendant to "articul ate sone
| egitimate, undiscrimnatory [sic] reason”
for its action .... Third, if the defendant
satisfies this burden, the plaintiff has the
opportunity to prove by a preponderance that
the legitimate reasons asserted by the
defendant are in fact nere pretext

Pollitt, supra, at 175, citing McDonnell Douglas, supra, at 802,
804.

The shifting burdens of proof format from MDonnel
Dougl as, which is spelled out above, is designed to assure that
the "plaintiff [has] his day in court despite the unavailability
of direct evidence." Trans Wrld Airlines, Inc. v. Thurston,
469 U.S. 111, 121 (1984), citing Loeb v. Truxton, Inc., 600 F.2d
1003, 1014 (1st GCr. 1979) (disapproved on other grounds in
Trans World Airlines, Inc., supra).

The Court in MDonnell Douglas al so accepted the Court of
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Appeal s's approval of the elenents of the prima facie case that
had cone up fromthe District Court. See 463 F.2d 337, 353.
These el enents, as appropriately nodified to suit a fair housing
case rather than an enpl oynent discrimnation case, are now well
established in federal |aw and were al so adopted by this forum
inits semnal case of Blackwell. 1In that case it was stated

t hat ,

to establish a prima facie case, the
government nust prove that (1) Conpl ai nants
are nmenbers of a racial mnority; (2)
Conpl ai nants applied for and were qualified
to purchase the property at issue;?® (3)
Conpl ai nants were rejected by Respondent;
and (4) after the rejection, the property
remai ned avail abl e.

Cting Phillips v. Hunter Trails Community Ass'n, 685 F.2d 184,
190 (7th Gr. 1982); Robinson v. 12 Lofts Realty, Inc., 610 F.2d
1032, 1038 (2nd Cir. 1979); Wllianms v. Matthews Co., 499 F.2d
819, 826 (8th Cir.), cert. denied, 419 U S. 1021, 1027 (1974);
Pollitt, supra, at 175; Davis v. Mansards, 597 F. Supp. 334, 345
(N.D. Ind. 1984). |If established, the prima facie case creates
a rebuttable presunption that unlawful discrimnation has
occurred. See, e.g., WIlians, supra, at 826; Texas Dep't of
Community Affairs v. Burdine, 450 U S. 254 (1981).

Once a prima facie case is established, the burden of proof
shifts to the respondent to show a |l egitinmate, nondiscrimnatory
reason for his actions. See Burdine, supra, at 253; MDonnel
Dougl as, supra, at 802; Pollitt, supra, at 175. To neet this
burden, the evidence offered by the respondent nust raise a
"genui ne issue of fact" as to whether he discrimnated agai nst
t he conpl ai nant. See Burdine, supra, at 254-55. Furthernore,

t hat evidence nust be admi ssible and nust enable the trier of
fact "rationally to conclude" that the respondent’'s actions have
not been notivated by "discrimnatory aninus.” 1d. at 257.

If the respondent neets this shifting burden of proof, the
government nust then denonstrate that the reason for the
respondent’'s actions is pretextual and that race did in fact

8 1nthis case, rental of property, rather than its purchase, was
attenpted, but this does not change the el enent.
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play a part in his decision making process. At this point, the
governnment need not prove that race was the sole factor
notivating respondent's decision. It need only show, by the

pr eponder ance of the evidence, that race is one of the factors
that notivated the respondent in his dealings with the
conpl ai nant. See, e.g., Robinson, supra, at 1042; United States
v. Mtchell, 580 F.d 789, 791 (5th Gr. 1978); Pollitt, supra,

at 176.

Di scussi on
The Secretary has established a prinma facie case. First,
it is undisputed that G bson, because of his race and color, is
a nmenber of a protected class. As to the second elenent, | find
that he applied for and was qualified for the apartnment; i.e.,
he was qualified so far as Sinpson and Bangs knew at the stage
toward applying for the apartnent that they permtted himto

proceed. It is not necessary, for purposes of making the prim
facie case, to actually fill out an application with qualifying
information. It is enough that a prospective tenant states his

interest in renting and that he has adequate resources to do so.
In this case, since G bson was not asked to qualify by way of a
formal application, it is enough that he viewed the apartnent,
stated his interest, appeared to be a reputable person, and
stated that the rent was right for him?®

In this set of facts, the third elenent of the prim facie
case is not met by a showing of explicit rejection, such as when
a landlord states that he does not rent to people with children.
Instead, this elenent is net by the Secretary's show ng that
G bson's attenpts to apply for the apartnment were nmet with
mul tipl e i nstances of passive resistance; i.e., G bson was
inplicitly rejected by Respondents' nonaction. For exanple,
when G bson stated that he wanted to provide his social security

® Frequently, an applying prospective tenant is denied eligibility for an
unl awful reason in an initial phone conversation. For exanple, in cases
based upon famlial status, they are denied eligibility when they state that
they have children. In such instances, no actual test of qualification has
been made. It is enough, for purposes of the second elenent of the prim
facie case, that the applicant be a person responding to an offer to rent.
Only when a person is actually permitted to submt a formal application can
that person be held to actual criteria for eligibility; e.g., mninumnonthly
net incone. HUDv. DiBari, Fair Housing - Fair Lending (P-H 1 25,036
(1992); HUD v. Frisbie, Fair Housing - Fair Lending (P-H) § 25,030 (1992);
HUD v. Baungardner, Fair Housing - Fair Lending (P-H) f 25,006 (1990).
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nunber on an application, Sinpson failed to tell himthat a
formal application was not necessary and that he need only
provide the nunber and his signature. Wen he stated that he
wanted to return with his wife for a second view ng of the
apartnment, he was not invited to do so. Most inportantly, he
stated right fromthe beginning that he was interested in
renting the apartnment. H s phone nunbers were taken, and he was
told that he woul d be called; but he was never call ed.

As to the final elenent, it is clear that the apartnent
remai ned avail able after G bson's rejection. He initially
visited the apartnent and said that he wanted it on Novenber 13,
and he called Sinpson to say that he was interested in it on
Novenber 14. It was in this conversation that G bson clued
Si mpson and Bangs to the need to collect information for the
pur pose of checking out prospective tenants' suitability.
Nonet hel ess, when Bangs told Sinpson to start getting signatures
and social security nunbers, neither of themtook neasures to
treat G bson equally by calling himback to ask for his data.
Subsequently, "Edwards" nade two visits to the apartnent, one of
which was with his "wife,"” and Caval |l one made two visits, during
one of which it was decided that he should have the apartnent.
In all of these visits these parties were treated as prospective
tenants in that they were guided to the next step of the
process, whereas G bson was not. Thus, as stated above, | find
that a prima facie case of housing discrimnation has been nade.

Si mpson' s reasons for the manner with which she treated
G bson's attenpts to be considered are pretextual. She cl ai s,
for exanple, that it was up to Bangs, not her, to phone G bson.
But she made no attenpt to ensure that he did so. When Bangs
deci ded to request certain information and signatures from
prospective tenants, Sinpson failed to take the m nor steps
necessary to include Gbson in this requirenent. |In fact, she
hid the requirement fromhimby failing to tell himon the phone
what he needed to do to apply for the apartnent. That she had
given the card with G bson's phone nunbers to Bangs is nonsense,
since it was she who G bson repeatedly called, and she could
have asked for his nunbers again. She could have clarified the
| andl ord's requirenents in any one of these calls.

Further, Sinpson resisted Gbson's efforts to be treated
equally by declining to afford himan opportunity to view the
apartnment for a second tinme with his wife. That she was busy



15

with her nove at the nonent of his call is no excuse since she
coul d have made an appoi ntnent for another tinme. She stated
repeatedly that she was anxious to sublet the apartnent so she
woul d not lose a nonth's rent, but she nonet hel ess excl uded

G bson from consi deration equal to that afforded the other
appl i cants even though he was her earliest applicant. That she
stated G bson's race in her initial comrents to Bangs about him
is sufficient indication that consideration of race, in the form
of discrimnatory aninus, played a part in her dealings with

G bson.

Bangs's reasons for the nature of his dealings with G bson
are likew se pretextual. He says he did not call G bson because
he | ost or msplaced his phone nunbers. But he never told
Si mpson to get those nunbers again the next tinme she was in
contact with G bson. He says he expected G bson to return with
his wife, but that was never a prerequisite for tenancy. He
says G bson never put down a deposit, but this requirenment was
never put into evidence and, noreover, G bson was never asked
for a deposit. Bangs says that he was not nmuch interested in
subletting the apartnent and that it was all up to Sinpson to
do, but he required her to submt nanes and other information to
hi m and reserved to hinself the decision on who the next tenant
shoul d be. He never ensured that G bson was included in
consi derati on.

By authorizing Sinpson to act, in alimted way, on his
behal f Bangs made Sinpson his agent for renting the apartnent.
Thus, even in the light nost favorable to Bangs, he is tied to
the events that excluded G bson fromequal treatnent, even
t hough he never saw or spoke with G bson. He says that it was
up to Sinpson to find a new tenant. He and Sinpson al so
testified that he never asked to know the race of prospective
tenants, and there is no evidence that he discarded G bson's
card rather than sinply losing it. Nonetheless, it is beyond
di spute that Bangs, as the owner and | andlord of the building,
had a non-del egabl e duty under the Fair Housing Act to prevent
di scrim nati on agai nst prospective tenants, and thus he may be
held Iiable for his agent's discrimnatory acts even if Sinpson
was acting specifically outside her scope of responsibility by
including race as a qualifying consideration. See \Wal ker v.
Crigler, CA 4, No. 91-1542 (Cctober 5, 1992) (landlord liable
for manager's discrimnation even though |andlord had sent
manager a nenorandum stating specifically that otherw se



16

qualified tenants were not to be denied the right to rent his
properties solely because of race or other legally prohibited
categories). See also HUD v. Jeffre, Fair Housing - Fair
Lending (P-H) T 25,020, at 25,256 (1991) (while authority may be
del egated, responsibility may not; the duty not to discrimnate
i s nondel egable), citing United States v. Mtchell, 335 F

Supp. 1004, 1007 (N.D. Ga. 1971), aff'd sub. nom, United States
v. Bob Lawrence Realty, 474 F.d 115 (5th G r. 1973), cert.

deni ed, 414 U S. 826 (1973) (holding a principal |iable even
though it neither instructed its agent to discrimnate nor
ratified that discrimnation).

U ti nat e Concl usi ons

The Secretary has established that Respondents denied
Conpl ai nant the opportunity to obtain housing for hinself and
his famly on the basis of race. By acting in this manner,
Respondents have viol ated the provisions of the Fair Housing Act
that are codified at 42 U.S.C. 88 3604 (a) and (b), and
applicable sections of HUD s regul ations that are found at 24
CFR 100.50(b)(1)-(3).

Renedi es

Section 812(g)(3) of the Act provides that where an
adm ni strative |law judge finds that a respondent has engaged in
di scrimnatory practices, the judge shall issue an order "for
such relief as may be appropriate, which may include actua
damages suffered by the aggrieved person and injunctive or
equitable relief.” 42 U S.C. 8 2613(g)(3). That section further
states that the "order may, to vindicate the public interest,
assess a civil penalty against the respondent.™ The maxi mum
amount of a civil noney penalty is dependent upon whether the
respondent has been adjudged to have conmitted prior
discrimnatory practices. Were the respondent has not been
adj udged to have commtted any prior discrimnatory practices,
any civil noney penalty assessed agai nst the respondent cannot
exceed $10,000. See also 24 CFR 104.910(b)(3) (1990).
O herwi se, the maxi mum al |l owabl e civil noney penalty is $25, 000.

The government, on behalf of itself and the conpl ai nant,
has prayed for: (1) an award of damages to conpensate
Conmpl ai nant for the difference in his rent in the anount of
$1,890, for costs associated with searching for another
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apartment in the amobunt of $480, for costs associated with his
conplaint in the amount of $320, for the cost of tel ephone calls
in the anbunt of $400, for |ost wages in the amount of $2,112
for emotional injury in the amount of $40, 000, and for | ost
housi ng opportunity in the amount of $2,500; (2) a civil penalty
in the anount of $10,000 for Bangs and $1, 000 for Sinpson; and
(3) injunctive relief to ensure that Respondent Bangs does not
engage in unlawful housing practices in the future.

Damages

The Fair Housing Act provides that relief may include
actual danmages suffered by the Conplainant. 42 U S.C. 8§
3612(g)(3). In this case, the government, on behal f of
Conmpl ai nant, clainms the difference in the cost of the housing
deni ed to Conpl ai nant and the cost for housing that he
eventually found. To recover the increased cost of alternative
housi ng, a conpl ai nant nust have nade a reasonable effort to
seek conparabl e housing and to m nim ze danmages.® |In fair
housi ng cases, a failure to "cover" has been taken to preclude
recovery for the greater cost of alternative housing,

even where the defendant did not actively set out to prove
during the proceeding that the conplainant failed to seek

conpar abl e housing and m ni m ze danmages.* Thus,

where a conpl ai nant has reasonably sought to find conparabl e and
conpar abl y-pri ced housing, he should recover the greater expense
of the alternative housing. That the alternative housing in a
particul ar case costs nore than the denied housing does not

10 See D. Dobbs, Handbook on the Law of Renedies, § 7.1 (1973).
According to Dobbs, a plaintiff has the burden of proving damages, and a
def endant has the burden of proving that the plaintiff should have m nim zed
t hose dammages.

11 See, e.g. Smith v. Ancjor Building Corp., 536 F.d 231, 234 n.4 (8th
Cr. 1977)(plaintiff declined defendant's offer of apartnent); Young v.
Parkland Village, Inc., 460 F.Supp. 67, 71 (D. M. 1978). Cf. HUD v. George,
2 Fair Housing-Fair Lending (P-H 17 25,010, 25,166 (HUDALJ Aug. 16,
1991) (respondent's illegal refusal to sell did not per se force conplai nant
to buy a nore expensive property; furthernore, conplai nant passed on its
i ncreased costs of alternative housing to nonprofit agency that operates
hones) .
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necessarily nean that the alternative housing is not conparable;
one nmust | ook to size, style, proximty to transportation, and
ot her characteristics of the property.

In this case, Conpl ai nant | ooked at approxi mately seven
addi tional apartnments, but in the end he separated fromhis wfe
and noved into a house with a friend, where his share of the
rent was $210 per nonth nore than the apartnent woul d have been
The secretary seeks to recover the difference in rent for the
ni ne nont hs that Conpl ai nant stayed with his friend before
nmoving to California. However, there was no show ng that
Conpl ai nant was forced to get the bigger, nore expensive
| odging.> On the contrary, his whol e housi ng need changed when
he went fromwanting a two-bedroom apartnent for hinself and his
famly to wanting to share a | arge house just for hinself.

Thus, since the alternative housing was not conparable there
will be no award of damages for the difference in rent for the
ni ne nont hs, even though Respondents did not prove that
conpar abl y-priced alternative housing was readily avail abl e.

The Secretary al so asks for $480 to conpensate Conpl ai nant
for the time spent in | ooking at the seven other apartnents
before settling on the house with his friend. The Secretary
clainms that G bson spent 20 hours on this effort and asks that
he be conpensated for his tinme at his approximte earning rate
of $24 per hour. This is a reasonable request which is
reasonably cal cul ated, and Conpl ai nant will be awarded this $480
in the Order that follows this decision.

The Secretary further asks for $320 to conpensate G bson
for the time spent pursuing his conplaint, $400 for 40 calls
each to LCMOC and HUD to check on his conplaint, and $2,112 for
wages | ost during 11 days he is clained to have spent working on
filing his conplaint, nmeeting with his attorneys, and attending
the hearing in this

12 A conpl ai nant may recover the greater cost of superior alternative
housing i f the conplai nant can show that conparabl e housing at a conparabl e
price was unavailable. See, e.g., Mller v. Apartnents and Hones of N.J.
Inc., 646 F.d 101, 112 (3rd Cr. 1981) plaintiffs forced to pay nore for
substantially sane val ue after reasonable search); HUD V. Mrgan, 2 Fair
Housi ng-Fair Lending (P-H 9 25,008 (HUDALJ July 25, 1991)(%$7,362 awarded for
i ncreased carrying costs from purchase date to deci sion date).
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case.® To the extent that this part of Conplainant's claimis
for expenses related to litigation, it is not conpensabl e under
the "American Rule" that in the absence of a

specific statutory provision to the contrary, each party to a
proceedi ng bears its own expenses of litigation.*

The Secretary also clains that Conplai nant has suffered
consi derabl e enotional distress as a result of Respondents’
actions. 1In addition to actual danages, a Conplainant is
entitled to recover for this category of danage. See, e.g.

Bl ackwel | , supra, at 25,001; Parker v. Shonfeld, 409 F. Supp
876, 879 (N.D. Ca. 1976). Because this abstract injury is not
subject to being quantified, courts have ruled that precise
proof of the actual dollar value of the injury is not required.
Block v. RH Micy & Co., 712 F.2d 1241, 1245 (8th Cir. 1983);
Steele v. Title Realty Co., 478 F.2d 380, 384 (10 Gr. 1973).

The admi nistrative | aw judge assigned to decide a case of
housi ng discrimnation is accorded wi de discretion in setting

¥ The Secretary does not indicate why these requests differ fromthe
anounts testified to by Conplai nant G bson

14 See Charles A, Wight & Arthur R MIler, Federal Practice and
Procedure: Civil D, § 1331 (1987 & Supp. 1991) (under the American Rule, even
litigants who are defeated in court do not face the risk of having to bear
their opponents' expenses as they would in England and nost other countries).
See al so Hodge v. Seiler, 558 F.d 284, 287 (5th Cir. 1977) (upheld tria
court decision not to award airfare to and fromtrial, but would not rule out
such an award if appropriately made within broad discretion of trial judge,
citing strong policies which Iie behind renmedial civil rights |egislation,
and the need to ensure that those who defend their rights are not financially
penal i zed).

But see Blackwell, 2 Fair Housing - Fair Lending (P-H at 25,011 (I ost
wages for tine to consult with attorneys and to attend hearing on tenporary
restraining order and hearing before ALJ); Properties Unlimted, 2 Fair
Housing - Fair Lending (P-H) at 25, 150 (conpl ai nant awarded costs for
m ssing four days' work, including two days for hearing and two days for
travel to and from hearing); TEMS Ass'n Inc., 2 Fair Housing - Fair Lending
(P-H) at 25,311 (conplainant awarded litigati on expenses incurred in separate
but related litigation in another forun); Mrphy, 2 Fair Housing - Fair
Lending (P-H) at 25,311 (conplainant entitled to | ost wages, baby sitting
fees, and travel expenses incurred to attend hearing).

The Act authorizes awards of attorneys' fees and traditional litigation
costs to a prevailing respondent or intervenor after the decision becones
final. 42 U.S.C. § 3612(p). See, e.g., HUD v. Dedham Housing Auth., 2 Fair
Housing - Fair Lending (P-H) 25,031 (HUDALJ May 26, 1991)

(conpl ai nant/intervenor awarded $6,173 in attorney's fees and $17 in costs).
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damages for enotional distress, and is guided in determning the
size of the award by the egregi ousness of the respondent's
behavi or and the conplainant's reaction to the discrimnatory
conduct. R Schwemm Housing Discrimnation Law, 260-62 (1983).
Awards for enotional distress in relevant federal
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case |l aw range far and w de, depending on the circunstances.?®®
Therefore, a review of
federal cases is not very hel pful as gui dance here.

However, awards of damages for enotional distress have been
made by this forumin housing discrimnation cases, and these
can be | ooked to for sone guidance. In Blackwell, $40,000 was
awarded to a black couple for the enbarrassnent, humiliation,
and enotional distress of having been denied a house because of
their race. This was a clear case of open and bl atant raci al
di scrimnation perpetrated by a real estate agent. |n Mirphy,
supra, awards of $150, $400, $800, $1,000, and $5, 000 were nmde
for enotional distress and |oss of civil rights, with the award
of $150 being nade to a party who "... suffered the threshold
| evel of cogni zabl e and conpensabl e enotional distress.” (at
25,057). In HUD v. Quglielm and Happy Acres Mbile Hone Park,
Fair Housing - Fair Lending (P-H), ¥ 25,070 at 25,079, | awarded
$2,500 to the Conpl ai nant where | found that the Respondents had
" contributed significantly to [Conpl ainant's] actual and
perceived loss of civil rights, feelings of enbarrassnment and
hum i ation, and general enotional distress"” for the better part
of a year, and in HUD v. Baungardner, Fair Housing - Fair
Lending (P-H), 1 25,094 at 25,101, | awarded $500 to a young nman
who had been discrim nated agai nst on the basis of sex "because
men are nessy tenants". He did not appear to be a man of
vul nerabl e constitution, but he said that he was angry, hurt,
and frustrated by the denial of the house he wanted and that it
was a source of anger and distress for a few nonths. Finally,
in HUD v. Jeffre, Fair Housing - Fair Lending (P-H), Y 25,020,
et seq., | awarded $500 for inconveni ence, $1,500 for enoti onal
injury, and $2,500 for |oss of housing opportunity to a
conpl ai nant who had been denied an apartnent for herself and a

% See, e.g., Block v. RH Macy & Co., Inc., 712 F.2d 1241 (8th Cir.
1983) ($12,402 award for plaintiff's mental anguish, huniliation,
enbarrassnent and stress); Gayson v. S. Rotundi & Sons Realty Co., 1 Fair
Housi ng-Fair Lending (P-H 1 15,516 (E.D.N. Y. Sep. 5, 1984) (compensatory
damage awards of $40, 000 and $25,000 for two plaintiffs' enbarrassnment and
hum |'i ation); Parker v. Shonfeld, supra ($10,000 conpensation award for
enbarrassnment, huniliation, and anguish); Phillips v. Hunter Trails Conmmunity
Ass'n., 685 F.2d 184 (7th Cir. 1982) (allowance of $10,000 to each plaintiff
at a tine when that court had never before exceeded $5,000). Cf. Ransey v.
American Air Filter Co., Inc., 772 F.2d 1303 (7th Cr. 1985) (in enpl oyment
di scrimnation case, jury award of $75,000 as conpensatory danages for
plaintiff's nental distress found excessive, and $35, 000 awarded based upon
the record).
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m nor daughter on the basis of her famlial status.

Conpl ai nant says that he was upset, shocked and angered
over being denied the opportunity to rent Respondents' apartnment
and that he renmai ned upset over the incident until the tinme of
the hearing. As noted above, in determi ning the size of an
award for enotional distress, the judge should be guided by the
egregi ousness of the respondent's behavior and the conplainant's
reaction to the discrimnatory conduct. Here, Respondents have
been found to have discrimnated on the basis of race, which is
a type of discrimnation that is likely to raise a great deal of
frustration and anger. This was an act of malice and prejudice.
See HUD v. Edelstein, Fair Housing - Fair Lending (P-H), 1
25,018 (HUDALJ 05-90-0821-1, Dec. 9, 1991). Wile it angered
Conpl ai nant to be denied the apartnent, he was al so exposed to
the additional stress that evolves froman act that involves
mal i ce and prejudice.

The discrimnation agai nst Conpl ainant took a formsimlar
to that commtted agai nst the conplai nants in Baungardner and
Jeffre. In all three cases, the conplainants were denied the
opportunity to lease in short conversations. |n Baungardner, |
hel d that the enotional injury fromsuch an action is not
limted to the length of time of the conversation, but continues
for an indefinite tine thereafter. |n Baungardner, as here, the
conpl ai nant did not appear to be a person of vul nerable
constitution, and he said hinself that the enotional distress
caused by the Respondent "was kind of easy to get over." In
Jeffre, the Conplainant al so did not appear to be a person of
vul nerabl e constitution, but I found that her injury was greater
because she is a single parent responsible also for the well
being of a child rather than a single adult. | also found that,
al t hough the governnent did not nake such a claim the child's
uneasi ness can only be conpensat ed under these circunstances
t hrough conpensation to the parent, a fact that obtains with
regard to G bson. Moreover, as stated above, | have found the
el ements of malice and prejudice in this case which did not
exist in Jeffre. In light of the fact that | awarded $1, 500 for
enotional injury in Jeffre, where a much | esser anmount of
enotional distress was described than in this case, and in |ight
of the above discussion concerning prejudice and malice, $10,000
in conpensation for Conplainant's enotional injury is deened
reasonable and will be awarded in the O der bel ow.
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The governnent al so seeks $2,500 in danages for the
conpl ai nant' s | oss of housing opportunity. The federal courts
have held that damage fromthe deprivation of a constitutiona
right can be presuned "even in the absence of evidence that the
conpl ai nant has suffered any enotional distress, enbarrassnent,
or humliation." Citing Hodge v. Seiler, 558 F.2d 284 (5th Gr.
1977). It is also relevant that it has been held that the
anount of conpensatory damages shoul d be adequate to redress the
deprivation of a conplainant's civil rights. See Corriz v.
Naraj o, 667 F.2d 892 (10th G r. 1981). However, as a genera
rule, while the anmount of damages awarded shoul d conpensate for
the injury suffered, it should not provide the injured party

with a wwndfall. Al bemarle Paper Co. v. Myody, 422 U S. 405,
418 (1975).
I n Baungardner and Jeffre, | determ ned that the

respondents’' denial of the conplainants' right to chose where
and under what conditions they would |ive was a conpensabl e
injury, and | awarded $2,500 in damages in each case. The
discrimnation in this case took a formsimlar to that in
Baungardner and Jeffre, and again, the effect was to take away
Compl ai nant's right to choose where and under what conditions he
would live with his famly. However, this form and anount of
conpensation was overturned by the Sixth Crcuit Court of
Appeal s in Baungardner v. HUD ex rel. Holley, 960 F.d 572
(1992). The Court held that the award was an "unwarranted,

subj ective, additional assessnent beyond the proper neasure of
conpensati on damages proven"” in the case. It based this hol ding
on a short line of Suprene Court cases that made it

doubtful whether nore than a nom nal award for the | oss of a
civil right would survive the Court's scrutiny.

In Cary v. Piphus, 435 U. S 247 (1978), where schoo
officials were found to have suspended students w thout the
benefit of due process, the Suprenme Court held that because the
right to due process is absolute, its denial is actionable for
nom nal danmages wi t hout proof of actual injury. In Menphis
Communi ty School District v. Stachura, 477 U S. 299 (1986), a
case brought for violation of First Arendment rights, the
Suprenme Court specifically held that where the basic statutory
pur pose of awardi ng damages is to conpensate persons for
injuries caused by deprivation of constitutional rights, only
nom nal danages may be awarded for the vindication of the | ost
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right itself. The Court further stated that, while a trier of
fact may not award damages based on a "subjective perception of
the inportance of constitutional rights,” a jury could award
both conpensatory and punitive damages.

Thus, | amw thout jurisdiction to award the $2,500
requested by the government for the conplainant for the purpose
of redressing his | oss of "housing opportunity.” Instead, |

award the "nom nal danmages" of $1 which appears to be the
maxi mum anmount permtted by the Suprene Court.

Cvil Penalty

The CGovernment has al so asked for the inposition of civil
penal ties of $10,000 for Bangs and $1,000 for Sinpson, which,
for Bangs, is the maxi mumthat can be inposed on a respondent
who has not been previously adjudged to have comritted
di scrimnatory housing practices. See 42 U.S.C. 8 3612(9)(3)(A);
24 CFR 104.910(b)(3). In addressing the factors to be
consi dered when assessing a request for inposition of a civil
penalty, the House Report on the Fair Housi ng Anendnents Act of
1988 st at es:

The Committee intends that these civi
penalties are maxi nrum not m ni num
penalties, and are not automatic in every
case. \Wen determ ning the anmount of a
penal ty agai nst respondent, the ALJ should
consi der the nature and circunstances of the
violation, the degree of culpability, and
any history of prior violations, the
financial circunstances of that respondent
and the goal of deterrence, and other
matters as justice may require.

It is apparent that Sinpson either did not want to subl et
her apartnment to a bl ack person or thought that Bangs woul d not
do so. In either case, it is clear fromher report to Bangs
that G bson is black, that this fact notivated Respondents to
resist G bson's
application for the apartnment. Thus, this was an act of malice
and prejudice which contrasts, for exanple, with the situation

16 1d. at 308. See also, Schwemm supra, at Y 25.3(2)(b).
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in HUD v. DiBari, Fair Housing - Fair Lending (P-H) { 25, 036
(HUDALJ Septenber 23, 1992). There, a landlord refused to rent
to a person with an infant because he knew t he apart nent
contained lead paint. He feared for the infant's well-being and
was concerned over the possibility of a costly law suit. See

al so HUD v. Edelstein, Fair Housing - Fair Lending (P-H 25,018
at 25,242 (1991).%

The degree of culpability involved in this case is tenpered
by the inexperience of the respondents. It contrasts with the
situation in Blackwel |, where the racial discrimnation was
committed blatantly and openly by a real estate agent with 25
years of experience. Here an electrician by trade had recently
bought two small apartnent buildings, and this situation arose
during his second attenpt to re-rent an apartnent. Sinpson had
no experience with real estate transactions at all; she sinply
was attenpting to sublet her apartnment so as not to | ose a
month's rent. Wile their discrimnation was wong, it's nature
sinmply did not share the grinding elenent of evil denonstrated
in Blackwell. However, Bangs is nore cul pable than Si npson
because he was the owner of the building and, accordingly, the
person responsi ble for preventing discrimnation.

There is no evidence that the respondents in this case have
been adjudged to have conmtted any prior discrimnatory housing
practices. Consequently, the maximumcivil penalty that may be
i mposed on either respondent in this case is $10,000. Moreover,
t hat Respondents have not been previously adjudged to have
violated the Act is additional reason to tenper the governnent's
reaction to this violation, which was commtted soon after the
effective date of the Act by persons not adjudged to be nuch
cogni zant of changes to the civil |aw

The next factor to be considered in calculating the civil

7 I'n Edel estein a $5,000 civil penalty was inposed despite recognition
that the unlawful discrimnation "apparently was not notivated by malice
toward the Conpl ai nant personally or toward famlies with children in
general, but rather was the result of a basel ess universal policy ostensibly
designed to preclude injuries to children.” |In DiBari, Respondent's policy
was not basel ess since his apartnment buildings were old enough that they nust
contain | ead-based paint. |In Edelstein, the administrative |aw judge stated
that even if safety concerns nmay in sone cases justify attenpts to di scourage
a prospective tenant fromrenting, the respondent in that case failed to
dermonstrate that his concerns were well -founded.
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penalties is the respondents' financial circunstances. Because
evi dence regarding their financial circunstances is peculiarly
wi thin respondents' know edge, respondents in Fair Housing cases
have the burden of producing such evidence. Blackwell, at
25,015; Jerrard, at 25,092. 1In this case, Respondent Bangs
stated that he only owns these two six-unit apartnent buil dings,
t hat he has no other assets but for a few bank accounts
containing a few thousand dollars, that his only other incone is
his electrician's salary, and that frequently the apartnents
produce a negative cash flow for the nonth. In Sinpson's case,
her husband is unenpl oyed, and she and her husband enjoy very
little nmonthly

incone. They face major nmedical bills for herself and their
daughter. Thus, Respondents' financial circunstances indicate
agai nst nmmj or penalties.

As noted above, Congress also desired that a civil penalty
be inposed in part to achieve the goal of deterring like
conduct. To ensure that Respondents and others get the nessage
and understand that discrimnatory treatnment of applicants for
housing is outlawed by the Act, a civil penalty should be
assessed. In that way, housing providers will realize that
conduct such as Respondents' is "not only unlawful but
expensive." HUD v. Jerrard, Fair Housing - Fair Lending (P-H 1
25,005, at 25,092 (1990). Accordingly, a penalty of $5,000 for
Bangs and a penalty of $1,000 for Sinpson will be inposed by the
O der that follows |ater.

I njunctive Relief

Section 812(g)(3) of the Fair Housing Act al so authorizes
the adm nistrative | aw judge to order injunctive or other
equitable relief to nmake the conpl ai nant whol e and to protect
the public interest in fair housing. "Injunctive relief should
be structured to achieve the twin goals of insuring that the Act
is not violated in the future and renoving any lingering effects
of past discrimnation.” Blackwell 11, 908 F.d 864, at 874
(quoting Marable v. Walker, 704 F.d 1219, 1221 (11th GCir.

1983)).

The purposes of injunctive relief in housing discrimnation
cases include the elimnation of the effects of past
di scrimnation, the prevention of future discrimnation, and the
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positioning of the aggrieved persons as close as possible to the
situation they woul d have been in but for the discrimnation.
See, Park View Heights Corp. v. Gty of Black Jack, 605 F.d
1033, 1036 (8th Cir. 1979), cert. denied, 445 U. S. 905 (1980).
Once a judge has determ ned that discrimnation has occurred, he
has "the power as well as the duty to use any avail abl e renedy
to nake good the wong done'." More v. Townsend, 525 F.d 482,
485 (7th Cr. 1975) (citation omtted).

Here, injunctive relief is necessary to ensure that
Respondent Bangs wi Il not conduct hinself in |ike manner. To
that end, the Governnent has requested that the Respondent be
ordered to cease certain activities and undertake certain other
actions. These requests are reasonable and are appropriate
under the totality of the circunstances of this case.
Accordingly, for the nost part, they will be inposed, and the
specific provisions of injunctive relief are set forth in the
Order issued bel ow.

O der

Havi ng concl uded that Respondents Karin Sinpson and Ti not hy
Bangs vi ol ated provisions of the Fair Housing Act that are
codified at 42 U S.C. 88 3604(a), and (b), as well as the
regul ations of the U S. Departnent of Housing and U ban
Devel opnent that are codified at 24 CFR 100.50(b)(1)-(3), it is
her eby

ORDERED t hat ,

1. Respondents are pernmanently enjoined from
di scrim nating agai nst Conpl ai nant, Earl E. G bson, or any
menber of his famly, with respect to housing, because of race,
color, or famlial status, and fromretaliating against or
ot herwi se harassi ng Conpl ai nant or any nmenber of his famly.
Prohi bited actions include, but are not limted to, all those
enunerated in the regulations codified at 24 CFR Part 100
(1989).

2. Respondent Bangs shall institute record-keeping of the
operation of his rental properties which is adequate to conply
with the requirenents set forth in this Oder, including keeping
all records described in paragraph four of this Order.

Respondent shall permt representatives of HUD to inspect and



copy all
noti ce.
3.
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pertinent records at reasonable tinmes after reasonable

Consistent with 24 CFR Part 110, Respondent Bangs shal

di splay the HUD fair housing poster in a prom nent conmmobn area
in all the buildings in which he maintains rental units.

4.
31, 1993,

On the last day of every third nonth begi nning March
and continuing for three years, Respondent Bangs shal

submit reports containing the follow ng information regarding

t he previ

ous three nonths, for all properties owned or otherw se

controll ed by Respondent, to HUD s Chicago Regional Ofice of
Fair Housi ng and Equal Opportunity, 77 West Jackson Boul evard,

Chi cago,

I1linois 60604-35-7, provided that the director of that

office may nodify this paragraph of this Order as deened
necessary to nmake its requirenments |ess, but not nore,
bur densone:

a. a duplicate of every witten application, and

witten description of every oral application, for al
persons who applied for occupancy of all such
Respondent's property, including a statenment of the
person's race or color, whether the person was
rejected or accepted, the date of such action, and, if
rejected, the reason for the rejection;

b. a list of vacancies at all such Respondent's

properties including the departed tenant's race or
color, the date of termnation notification, the date
noved out, the date the unit was next committed to
rental, the race or color of the new tenant, and the
date that the new tenant noves in;

C. current occupancy statistics indicating which

of the Respondent's properties are occupi ed by bl acks;

d. sanple copies of advertisenents published or

posted during the reporting period, including dates
and what, if any, nmedia was used, or a statenent that
no advertising was conduct ed;

e. alist of all persons who inquired in any

manner about renting one of Respondent's units,

i ncl

udi ng their nanes, addresses, race or color, and
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the dates and di spositions of their inquiries; and

f. a description of any rules, regulations,
| eases, or other docunents, or changes thereto,
provided to or signed by any tenants or applicants.

5. Respondent Bangs shall informall his agents and
enpl oyees, including resident managers, of the terns of this
Order, and he shall educate themas to these terns and the
requirements of the Fair Housing Act.

6. Wthin forty-five days of the date on which this
Initial Decision and Order is issued, Respondents shall pay
damages in the amount of $10,481 to Conpl ainant to conpensate
himfor the |losses that resulted from Respondents’
discrimnatory activity.

7. Wthin forty-five days of the date that this Initial
Deci sion and Order is issued, Respondent Bangs shall pay a civil
penalty of $5,000 and Respondent Sinpson shall pay a civi
penalty of $1,000 to the Secretary, United States Departnent of
Housi ng and Ur ban Devel opnent.

8. Wthin fifteen days of the date that this Order is
i ssued, Respondents shall submt reports to HUD s Chicago
Regi onal O fice of Fair Housing and Equal Opportunity that sets
forth the steps they have taken to conply with the other
provi sions of this Order.

This Order is entered pursuant to section 812(g)(3) of the
Fair Housing Act, which is codified at 42 U S.C. 8§ 3612(9g)(3),
and HUD s reqgul ations that are codified at 24 CFR 104.910. It
wi |l become final upon the expiration of thirty days or the
affirmance, in whole or in part, by the Secretary within that
time.

IS/

Robert A. Andretta
Admi ni strative Law Judge



Dat ed: January 5, 1993.
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