UNITED STATES OF AMERICA
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
OFFICE OF HEARINGS AND APPEALS

The Secretary, United States Department of Housing and
Urban Development, Charging Party, on behalf of:

JUSTINE VAN DER POOL, and her four minor aggrieved
children,

Complainants, 18-JM-0253-FH-022
V.
August 23, 2019
HEATHERMOOR II, LLC and VALHALLA MANAGEMENT &
REAL ESTATE, LLC d/b/a WODA MANAGEMENT & REAL
ESTATE,LLC,

Respondents.

ORDER DENYING CERTIFICATION FOR INTERLOCUTORY REVIEW!

The above-captioned matter arises from a Charge of Discrimination filed by the U.S.
Department of Housing and Urban Development (“the Charging Party”) on behalf of Justine van
der Pool (“Complainant™) and her four minor children against Heathermoor II, LLC and Valhalla
Management and Real Estate, LLC, d/b/a Woda Management and Real Estate, LLC
(collectively, “Respondents”) under the Fair Housing Act (“the Act”), 42 U.S.C. §§ 3601, et seq.,
as implemented by 24 C.F.R part 180.

PROCEDURAL HISTORY

The Charge of Discrimination was filed with this Court on September 28, 2018. On May
30, 2019, the parties submitted a Proposed Initial Decision and Consent Order indicating they
had reached an agreement whereby Respondents would, among other things, pay $27,500.00 to
Complainant to resolve the Charge of Discrimination. The parties asked the Administrative Law
Judge to accept their settlement agreement “if he finds [it] to be in the public interest” by issuing
an initial decision and consent order pursuant to 24 C.F.R. § 180.450.2

! On or about August 16, 2019, the Charging Party filed a document captioned Charging Party’s Unopposed
Request for a Secretarial Order Dismissing a Fair Housing Act Charge that has been Settled by Agreement of All
Parties. As no mechanism exists for the Charging Party to file such a request (see infra), the Court has treated the
Charging Party’s document as a motion requesting certification for interlocutory review. Notably, unlike in
previous filings, Respondents do not join the Charging Party in this endeavor, although they do not object.

2 The cited rule permits the parties to resolve a charge of discrimination by submitting an agreement to the
Administrative Law Judge at any time before a final decision is issued. 24 C.F.R. § 180.450. The rule further states
that, “[i]f the agreement is in the public interest, the ALJ shall accept it by issuing an initial decision and consent
order based on the agreement.” Id.



On June 6, 2019, the Court issued an order notifying the parties that the record contained
insufficient information to allow the ALJ to determine, in accordance with 24 C.F.R. § 180.450,
that the proposed settlement was “in the public interest.” The record was (and to date continues
to be) devoid of any evidence or allegations concerning factors such as the nature of
Complainant’s disability and the nature and extent of the harm she had suffered, rendering it
unclear how the proposed remedy related to the allegations of discrimination. Accordingly, the
Court instructed the parties either to advise of agreeable dates for a hearing, or to stipulate to and
file facts establishing that the agreed remedy was in the public interest. In a nod to potential
confidentiality concerns, the Court, sua sponte, allowed that it would consider the stipulated facts
in camera if requested by the parties.

Without requesting a conference and simply ignoring the Court’s Order, on June 19,
2019, the parties filed a Stipulated Notice of Dismissal that failed to provide any of the additional
factual information requested by the Court. Instead, the parties re-imagined their proposed
consent order as a “conciliation agreement” and stated that they now jointly agreed to dismiss
this proceeding with prejudice. The parties did not cite any legal authority for their failure to
follow the Court’s order, nor did they explain how recharacterizing their prior submission was
either legally proper or ethical.

In an attempt to give the parties the benefit of the doubt, on June 20, 2019, the Court
issued an Order Requesting Briefing. The Court noted that the Fair Housing Act does allow the
parties to resolve a complaint of discrimination through conciliation without the involvement of
any court. See 42 U.S.C. § 3610(b)(1)-(4). But, not as the parties had devised. The statute
requires that conciliation will occur “[d]Juring the period beginning with the filing of such
complaint and ending with the filing of a charge or a dismissal by the Secretary”—in other
words, before any court has assumed jurisdiction over the matter. Id. § 3610(b)(1); see also 24
C.F.R. § 103.300(a). By contrast, once the Charging Party has filed a charge and this Court has
assumed jurisdiction, the Secretary’s regulations require that the Court determine whether or not
a proposed consent agreement is in the public interest before accepting it. 24 C.F.R. § 180.450.
Only then can the Court issue an initial decision and consent order. Id. In consideration of this
statutory and regulatory framework, the Court sought briefing from the parties on the source of
its authority to dismiss this proceeding without considering the public interest.

On July 12, 2019, the parties submitted a Joint Response to Order Requesting Briefing.
The parties asserted that the additional factual information sought by the Court would not be
relevant to determining whether the public interest was satisfied. The parties further asserted
that, because their initial proposed agreement included “universally-recognized provisions for
relief in the public interest, i.e., an injunction, a non-discriminatory policy, and training, it was
self-evidently in the public interest and thus, the Court was required to issue an Initial Decision
and Consent Order based on it.” No citations, legal or otherwise, were provided to bolster their
claims regarding “universally-recognized” provisions. The parties claimed that they had filed
their Stipulated Notice of Dismissal under Rule 41(a)(1)(A)(ii) of the Federal Rules of Civil
Procedure (“FRCP”), which permits a plaintiff to voluntarily dismiss an action without a court
order by filing a stipulation signed by all parties, and that the filing of the notice had divested the
Court of jurisdiction.



On August 8, 2019, the Court issued an Order Rejecting “Stipulated Notice of
Dismissal” and Its Attached “Conciliation Agreement,” a copy of which is attached to this order.
The Court explained the plain language of 42 U.S.C. § 3610(b)(1), both by itself and read within
the context of the Fair Housing Act as a whole, establishes that conciliation is a pre-litigation
process; by contrast, once a charge of discrimination is filed and an Administrative Law Judge
(“ALJ”) assumes jurisdiction, 24 C.F.R. § 180.450 governs and conciliation is no longer an
option. The Court rejected the parties’ purported self-dismissal pursuant to Rule 41(a)(1)(A)(ii)
of the FRCP, explaining that the FRCP serve only as a general guide in Fair Housing
proceedings and, under the circumstances, are preempted by the more specific rule at 24 C.F.R.
§ 180.450. The Court further rejected the parties’ assertion that the supplemental factual
information requested by the Court would be irrelevant to the public interest inquiry. The Court
explained that the ALJ is the Secretarial delegee charged with making the public interest
determination once litigation has commenced, and noted the undesirable policy implications of
allowing the parties to circumvent 24 C.F.R. § 180.450 as they sought to do.

At the conclusion of the Order, the Court identified three paths through which the matter
could proceed. As the default option, the Court cautioned that it would issue a new scheduling
order setting this matter for hearing so that the ALJ could fulfill his obligation of ensuring that
the proposed agreement was in the public interest. Alternatively, the Court noted that the parties
could still—as they had been encouraged to do since June 6, 2019—provide additional
information sufficient for the ALJ to ascertain, without holding a hearing, that the proposed
consent order was in the public interest. Finally, as another alternative, either or both of the
parties could ask the Court to certify its Order for interlocutory review by the Secretary.

The parties failed to provide any additional factual information in support of the proposed
agreement, and neither party expressly asked the Court to certify the August 8, 2019 Order for
interlocutory review. However, on August 16, 2019, without requesting a conference and in
willful defiance of this Court’s August 8, 2019 Order, the Charging Party filed directly with the
Secretary a motion styled Unopposed Request for a Secretarial Order Dismissing a Fair
Housing Act Charge that has been Settled by Agreement of All Parties.

DISCUSSION

In its request for a Secretarial order of dismissal, the Charging Party maintains its prior
arguments that the ALJ should have accepted the parties’ May 30, 2019 Proposed Initial
Decision and Consent Order and that the Court was divested of jurisdiction by the parties’ June
19, 2019 Stipulated Notice of Dismissal. Accordingly, the Charging Party asks the Secretary to
vacate this Court’s orders after June 19, 2019 and sign an order confirming their own self-styled
dismissal order.

For the reasons discussed below, the Court, in an exercise of restraint, will treat the
Charging Party’s Unopposed Request for a Secretarial Order Dismissing a Fair Housing Act
Charge that has been Settled by Agreement of All Parties as a motion to certify its August 8,
2019 ruling for interlocutory review.



L. There is no procedural basis for the Charging Party to petition the Secretary directly
for an order of dismissal.

The Charging Party asks the Secretary to issue an order of dismissal. However, the
Charging Party does not cite any precedent or procedural mechanism under the Fair Housing Act
or its implementing regulations permitting it to petition the Secretary, directly, for an order in a
case that is pending before an ALJ. It cannot. No such precedent or mechanism exists.

Under the Fair Housing Act, original jurisdiction to try this matter is conferred upon the
ALJ, acting as the Secretary’s delegee. See 42 U.S.C. § 3612(b) (“The Secretary shall delegate
the conduct of a hearing under this section to an administrative law judge appointed under
section 3105 of title 5.”).> Direct recourse to the Secretary exists only after the ALJ has issued
an order that disposes the case or that meets the criteria for interlocutory review. See 42 U.S.C.
§ 3612(h) (authorizing Secretary to review ALJ’s dispositive findings, conclusions, and orders
within 30 days); 24 C.F.R. § 180.675 (establishing procedure for appeal of ALJ’s initial decision
to Secretary); id. § 26.51 (permitting Secretarial review of ALJ’s interlocutory rulings).

Thus, the Secretary stands as the appellate authority in this matter. He is neither required
nor authorized to decide the Charging Party’s dismissal request in the first instance. That is the
ALJ’s duty, after which the Secretary may review the ALJ’s ruling and render a final decision.
To allow otherwise would make a mockery of the statutory hearing process and would encourage
the parties to run to the Secretary and demand his intervention whenever they disagree with an
action t;a.ken by the ALJ, even when, as here, the matter is not ripe for appellate or interlocutory
review.

In sum, there is no procedural basis for the Charging Party to ask or require the Secretary
to act on its dismissal request. There is no final order in this case, so the parties cannot request
review under 42 U.S.C. § 3612(h) or 24 C.F.R. § 180.675. To the extent the Charging Party is
requesting Secretarial action, its request, although not styled as such, must be construed not as a
motion to dismiss but as a motion for review of an interlocutory ruling under 24 C.F.R. § 26.51.

3 Normally, the Court is loath to point out the obvious; this point, however, needs to be emphasized: The delegation
to conduct hearings and the power to dispose of cases conferred on the ALJ is statutory—a point that the Charging
Party failed to brief. Even a regulatory change cannot undue either.

4 These concerns may appear overblown, but, when indulged, the impulse to seek intervention from an appellate
authority can quickly evolve into habit. See, for example, Matter of Benjamin B. Weitz Cmty. Hous. & Research
Corp., No. 94-0009-DB, 1995 HUD ALJ LEXIS 28, at *74-75 (HUDALYJ Jan. 9, 1995), where, after HUD had
requested interlocutory review from the Secretary on four separate occasions during the same proceeding, the
Secretary noted his concern that the repeated requests had excessively delayed the proceeding and warned the
parties to “employ the interlocutory appeals procedures only when clearly warranted.” The Secretary’s regulations
at24 C.F.R. § 26.51 and § 180.675 set forth reasonable procedures the parties must follow in order to obtain
Secretarial review, which mirror the rules delineating the boundaries between trial-level and appellate jurisdiction in
the federal court system. See 28 U.S.C. §§ 1291, 1292(b). The Secretary promulgated these rules for a reason, and
the parties should not be permitted to ignore them.
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II. To the extent the Charging Party is asking this Court to certify the August 8, 2019
interlocutory ruling for review by the Secretary, the request must be denied.

Interlocutory review is properly requested by filing with the ALJ, within 10 days of the
ALJ’s ruling, a request that he certify his ruling for review. 24 C.F.R. § 26.51(a). The Charging
Party’s request, although improperly addressed directly to the Secretary, is timely and therefore
will be treated a request for certification of the ALJ’s ruling of August 8, 2019.

The ALJ may grant a request for certification of a ruling if he believes that: (1) it
involves an important issue of law or policy as to which there is substantial ground for difference
of opinion, and (2) an immediate appeal from the order may materially advance the ultimate
termination of the litigation. 24 C.F.R. § 26.51(a)(1)-(2). The Charging Party has failed to
explain how these criteria are satisfied in this case.

A. Although the August 8, 2019 ruling involves an important issue of law or policy,

the Charging Party has failed to identify substantial ground for a difference of
opinion on this issue.

The Charging Party’s disagreement with the Court’s interlocutory ruling does involve an
important issue of law or policy—namely, whether the ALJ is required to consider the public
interest pursuant to the Fair Housing Act and 24 C.F.R. § 180.450, or whether the parties are free
to ignore the statute and regulations. And there is a substantial difference of opinion on this
issue. However, there is no substantial ground for that difference.

The Charging Party has failed to provide any reasonable basié for its position. Instead, it
merely recycles the same arguments previously rejected by this Court without acknowledging the
Court’s analysis and counterpoints. The Court briefly addresses each argument again below.

1. The ALJ could not sign and issue the consent order without
meaningfully reviewing it.

The Charging Party insists that the ALJ was required to sign and issue the parties’
proposed consent order because it contained “universally-recognized provisions for relief in the
public interest.” The Charging Party also claims that the ALJ’s request for additional
information shows a “fundamental misunderstanding of the meaning of public interest” because
it betrays an attempt to rule on whether the monetary amount of the settlement was reasonable in
the ALJ’s eyes.

In essence, the Charging Party seeks a rubberstamp of its own public interest
determination without any meaningful oversight by the judge, who is the Secretarial delegee who
is actually accountable for that determination. See 42 U.S.C. § 3612(g)(3) (charging ALJ with
considering public interest in Fair Housing administrative litigations); 24 C.F.R. § 180.450
(ensuring that ALJ will still consider public interest even when such litigations are resolved
through settlement). As explained in detail in the August 8 ruling, the “public interest” is in the
eye of the beholder, and the question of whether a settlement is “in the public interest” is for the
ALJ, not the Charging Party, to decide after litigation has commenced.
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Contrary to the Charging Party’s naked assertion that the proposed settlement agreement
contains “universally-recognized” provisions satisfying the public interest, the provisions cited
by the Charging Party appear to be taken directly from 24 C.F.R. § 103.320, which lists “types of
provisions [that] may be sought for the vindication of the public interest” during conciliation,
when the Secretary is still serving only as an investigator instead of as prosecutor. At that time,
the Assistant Secretary for Fair Housing and Equal Opportunity is the Secretarial delegee
charged with ensuring that any agreement reached between the respondent and complainant is in
the public interest. See 42 U.S.C. § 3610(b)(2); 24 C.F.R. § 103.310. This review power
alleviates any concerns of a potential imbalance in power between the respondent, which may be,
for example, a large business entity that manages rental properties, versus the individual
complainant.

Once a charge of discrimination has been filed, the balance of power shifts. The matter is
no longer being pursued by an individual complainant against a respondent with potentially
greater resources and power. Instead, it is being prosecuted by HUD (as the Charging Party), a
large federal agency, on the complainant’s behalf. If the Charging Party and the respondent
reach a settlement, the ALJ, rather than the Assistant Secretary, is charged with conducting a
public interest review. The ALJ will necessarily consider different factors than the Assistant
Secretary because the parties and the balance of power have shifted.

As previously stated, this Court believes that one factor that may be considered is
whether, in general, the proposed remedy is tailored to the alleged harm and is therefore
reasonable and in the public interest. The Court does not suspect nefarious doings in this case
(although by now, the Charging Party’s stubborn and inexplicable refusal to take the simple step
of providing additional information raises questions whether there is cause for suspicion, or
whether the Charging Party is merely trying to skirt the established procedures set forth in the
Secretary’s regulations). However, there is not enough information on the record to link the
proposed remedy to the alleged harm. By refusing to provide more information so the ALJ can
conduct a meaningful review, the Charging Party seeks to ignore 24 C.F.R. § 180.450 and
completely avoid any oversight. Regardless of the merits of the proposed settlement in this case,
requiring the ALJ to rubberstamp it without meaningful review would set a bad precedent and
would itself be a clear affront to the public interest.’

2. Voluntary dismissal under Rule 41 is not permitted.

The Charging Party reiterates its previous arguments that the parties have voluntarily
dismissed this matter pursuant to Rule 41(a)(1)(A)(ii) of the FRCP; that the only exception to

S If the Charging Party’s argument were accepted, in future cases an ALJ would be unable to seek more information
about any settlement amount, even if he or she suspected it was a warning sign of misconduct (such as a high
settlement amount that was the product of an agreement to accept more money than a case was worth in exchange
for abstaining from further prosecution in unrelated cases, or a low settlement amount that had been cut as a special
favor due to a political connection), which obviously would not be in the public interest. The Court reiterates it has
no information suggesting such misconduct here—the record simply contains very little information at all. The
settlement was reached before any evidence was filed, and, unlike in other Fair Housing disability cases, neither the
Charge of Discrimination nor the Proposed Initial Decision and Consent Order contains any factual allegations that
identify Complainant’s disability or explain with any specificity how she was harmed by the alleged discrimination.
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Rule 41 is when a statute requires court approval of dismissal, which the Fair Housing Act does
not; and that 24 C.F.R. § 180.450 does not “overrule” Rule 41 because § 180.450 is permissive
rather than mandatory.

In rehashing its argument, the Charging Party refuses to contend with HUD’s specific
regulatory requirements, namely, that Rule 41 simply does not apply, because the FRCP apply
only at the Court’s discretion to fill a void in statutory or regulatory procedure. See 24 C.F.R.

§ 180.105(b) (“In the absence of a specific provision, the Federal Rules of Civil Procedure shall
serve as a general guide.”). Here, there is no void to fill, so the FRCP are simply inapplicable.
The Court has already explained in detail how the Charging Party’s Rule 41 argument does not
accord with federal caselaw and violates time-honored interpretive canons including the canon
against surplusage and the canon generalia specialibus non derogant. (See pages 7-9 of the
August 8, 2019 Order, attached, for the Court’s more thorough analysis.) The Court further
notes that it would be particularly inappropriate to permit Rule 41 dismissal here, where the
parties are clearly intending to use the rule to circumvent the Secretary’s procedural regulations.

3. The conciliation procedures do not apply after a charge of
discrimination has been filed.

The Charging Party maintains that, although 42 U.S.C. § 3610(b) requires the Secretary
to attempt conciliation during a certain time period, the statute does not preclude conciliation at
other time periods and in fact expresses a public policy favoring settlement. Again, the Court
has already rejected this argument. The issue is not whether the parties are allowed to resolve
the charge by settlement. Clearly they are—but pursuant to 42 U.S.C. § 3612(¢), not § 3610(b).
The issue is what procedure must be followed to ensure that a settlement reached under
§ 3612(e), after a charge has been filed and litigation has commenced, is in the public interest.
Under such circumstances, the statute and regulations require the ALJ, not the Charging Party, to
make the public interest determination. The Charging Party has not identified a substantial
ground for difference of opinion on this issue.

B. Immediate appeal to the Secretary will not materially advance the ultimate
termination of this litigation.

The Charging Party’s appeal of the August 8 interlocutory ruling will not “materially
advance the ultimate termination of the litigation.” By refusing to provide additional information
to support the proposed settlement, the Charging Party has deprived both the ALJ (acting in the
stead of the Secretary) and the Secretary himself of a basis to conduct a public interest review.
Because it would be illegal to dismiss a housing discrimination case without considering the
public intgrest, an immediate appeal to the Secretary will not accelerate the termination of this
litigation.

6 Execution of the proposed Secretarial Order submitted by the Charging Party would result in a statutorily
unauthorized termination of the charges with no determination that such action is “in the public interest.” In effect,
the Secretary would be personally condoning the Charging Party’s usurpation of the ALJ’s statutory duty to
determine that any dismissal of a charge before him or her is “in the public interest.” 42 U.S.C. § 3612(b), (g)(3)-
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UNITED STATES OF AMERICA
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
OFFICE OF HEARINGS AND APPEALS

The Secretary, United States Department of Housing and
Urban Development, Charging Party, on behalf of:

JUSTINE VAN DER POOL, and her four minor aggrieved
children,

Complainants, 18-JM-0253-FH-022

V.
August 8, 2019

HEATHERMOOR II, LLC and VALHALLA MANAGEMENT &
REAL ESTATE, LLC d/b/a WODA MANAGEMENT & REAL
ESTATE, LLC,

Respondents.

ORDER REJECTING “STIPULATED NOTICE OF DISMISSAL”
AND ITS ATTACHED “CONCILIATION AGREEMENT”

The above-captioned matter arises from a Charge of Discrimination filed by the U.S.
Department of Housing and Urban Development (“HUD”) on behalf of Justine van der Pool
(“Complainant”) and her four minor children against Heathermoor II, LLC and Valhalla
Management and Real Estate, LLC, d/b/a Woda Management and Real Estate, LLC
(collectively, “Respondents”) under the Fair Housing Act (“the Act™), 42 U.S.C. §§ 3601, ef seq.,
as implemented by 24 C.F.R part 180. The Charge of Discrimination alleges that Respondents,
as landlords of an apartment complex where Complainant resided, discriminated against
Complainant on account of disability by denying her the use of a parking space near her
apartment on approximately thirty occasions, over a period of two years.

PROCEDURAL HISTORY

The Charge of Discrimination was filed with this Court on September 28, 2018.
Respondents filed an Answer on October 17, 2018. On October 23, 2018, after the time had
expired under 42 U.S.C. § 3612(a) for the parties to elect to proceed with a civil action in a
federal district court, this Court issued a Notice of Hearing and Order scheduling a hearing to
commence in December 2018.

At the parties’ request, in November 2018, the hearing was rescheduled to take place in
February 2019. However, a subsequent lapse in appropriations caused a partial federal
government shutdown that resulted in the closure of this Court from December 22, 2018 to
January 28, 2019. After consulting with the parties regarding the impact of the shutdown, the



Court rescheduled the hearing to commence on June 11, 2019. The Court’s order rescheduling
the hearing instructed the parties to submit documentary exhibits in advance of the hearing on or
before May 28, 2019.

The parties did not file exhibits with the Court on May 28, 2019. Instead, on May 30,
2019, they submitted a Proposed Initial Decision and Consent Order pursuant to 24 C.F.R.
§ 180.450" indicating they had reached an agreement whereby Respondents would, among other
things, pay $27,500.00 to Complainant to resolve the Charge of Discrimination.

On June 6, 2019, the Court issued an order notifying the parties that the record contained
insufficient information to allow it to determine, in accordance with 24 C.F.R. § 180.450, that
the proposed settlement was “in the public interest.” The record was devoid of any evidence or
allegations concerning factors such as the nature of Complainant’s disability and the nature and
extent of the harm she had suffered, rendering it unclear how the proposed remedy related to the
allegations of discrimination. Accordingly, the Court instructed the parties either to advise of
agreeable dates for a hearing, or to stipulate to and file facts establishing that the agreed remedy
was in the public interest. The Court noted that it would consider the stipulated facts in camera
if requested by the parties.

On June 19, 2019, the parties filed a Stipulated Notice of Dismissal that failed to provide
any of the additional factual information requested by the Court. Instead, the parties re-styled
their proposed consent order as a “conciliation agreement” and stated that they now jointly
agreed to dismiss this proceeding with prejudice. They did not cite any legal authority
permitting this course of action.

On June 20, 2019, the Court issued an Order Requesting Briefing. The Court noted that
the Fair Housing Act does allow the parties to resolve a complaint of discrimination through
conciliation without the involvement of any court. See 42 U.S.C. § 3610(b)(1)-(4). However,
the statute contemplates that conciliation will occur “[d]uring the period beginning with the
filing of such complaint and ending with the filing of a charge or a dismissal by the Secretary”—
in other words, before any court has assumed jurisdiction over the matter. 1d. § 3610(b)(1); see
also 24 C.F.R. § 103.300(a). By contrast, once HUD has filed a charge and this Court has
assumed jurisdiction, the Secretary’s regulations require that the Court accept a proposed
settlement agreement only if it is in the public interest, and only by issuing an initial decision and
consent order. 24 C.F.R. § 180.450. In consideration of this statutory and regulatory framework,
the Court sought briefing from the parties on the source of its authority to dismiss this
proceeding without considering the public interest.

On July 12, 2019, the parties submitted a Joint Response to Order Requesting Briefing.
The parties asserted that the additional factual information sought by the Court would not be
relevant to determining whether the public interest were satisfied. The parties further asserted
that, because their initial proposed agreement included “universally-recognized provisions for
relief in the public interest, i.e., an injunction, a non-discriminatory policy, and training, it was

I The cited rule permits the parties to resolve a charge of discrimination by submitting an agreement to the .
Administrative Law Judge at any time before a final decision is issued. 24 C.F.R. § 180.450, The rule further states
that, “[i]f the agreement is in the public interest, the ALJ shall accept it by issuing an initial decision and consent
order based on the agreement.” Id.

2



self-evidently in the public interest and the Court was required to issue an Initial Decision and
Consent Order based on it.” The parties claimed that they had filed their Stipulated Notice of
Dismissal under Rule 41(a)(1)(A)(ii) of the Federal Rules of Civil Procedure, which permits a
plaintiff to voluntarily dismiss an action without a court order by filing a stipulation signed by all
parties, and that the filing of the notice had divested the Court of jurisdiction.

LEGAL FRAMEWORK

The Fair Housing Act prohibits housing discrimination on the basis of certain protected
statuses, including disability. See 42 U.S.C. §§ 3601, ef seq. An aggrieved person who believes
she has been subject to such discrimination may file a complaint with the Secretary of HUD
pursuant to section 810(a) of the Act. 1d. § 3610(a)(1)(A). The Secretary must then conduct an
investigation, culminating in a decision either to dismiss the matter or to issue a charge of
discrimination against the accused on behalf of the complainant. Id. § 3610(a)(1)(B)(iv), (g)-

During the investigation, the Act requires the Secretary to engage in conciliation to the
extent feasible. Specifically, section 810 of the Act, entitled “Administrative enforcement;
preliminary matters,” provides as follows:

(a) COMPLAINTS AND ANSWERS

(1) (A) (i) An aggrieved person may ... file a complaint with the
Secretary ...

(b) INVESTIGATIVE REPORT AND CONCILIATION
(1) During the period beginning with the filing of such complaint
and ending with the filing of a charge or a dismissal by the

Secretary, the Secretary shall, to the extent feasible, engage in
conciliation with respect to such complaint.

(2) A conciliation agreement arising out of such conciliation shall
be an agreement between the respondent and the complainant,
and shall be subject to approval by the Secretary.

(3) A conciliation agreement may provide for binding arbitration
of the dispute arising from the complaint. ...

(4) Each conciliation agreement shall be made public ...

(5) (A) At the end of each investigation under this section, the
Secretary shall prepare a final investigative report ...

(c) FAILURE TO COMPLY WITH CONCILIATION AGREEMENT



Whenever the Secretary has reasonable cause to believe that a
respondent has breached a conciliation agreement, the Secretary
shall refer the matter to the Attorney General with a recommend-
dation that a civil action be filed under section 3614 of this title for
the enforcement of such agreement.

(d) PROHIBITIONS AND REQUIREMENTS WITH RESPECT TO DISCLOSURE
OF INFORMATION

(1) Nothing said or done in the course of conciliation under this
subchapter may be made public or used as evidence in a
subsequent proceeding under this subchapter without the
written consent of the persons concerned. ...

(g) REASONABLE CAUSE DETERMINATION AND EFFECT

(1) The Secretary shall, within 100 days after the filing of the
complaint ... determine based on the facts whether reasonable
cause exists to believe that a discriminatory housing practice
has occurred or is about to occur, unless it is impracticable to
do so, or unless the Secretary has approved a conciliation
agreement with respect to the complaint. ...

(2) (A) If the Secretary determines that reasonable cause exists ...
the Secretary shall ... immediately issue a charge on behalf of
the aggrieved person, for further proceedings under section
3612 of this title. ...

(3) If the Secretary determines that no reasonable cause exists ...
the Secretary shall promptly dismiss the complaint. ...

42 U.S.C. § 3610. In sum, the statute only permits conciliation to occur after the complaint is
filed, but before the Secretary decides whether to initiate litigation by issuing a charge. Section
810 is ordered chronologically, tracing the trajectory of the pre-litigation proceedings from the
time the aggrieved person files the complaint with the Secretary under subsection (a) to the time
the Secretary makes a reasonable cause determination that will lead him to either dismiss the
complaint or file a charge under subsection (g), and the conciliation process falls somewhere in
between. Seeid.?

The Secretary has promulgated regulations governing the conciliation process. These
regulations are catalogued in the Code of Federal Regulations in Volume 24, part 103 (“Fair
Housing — Complaint Processing”), subpart E (“Conciliation Procedures™). Like the statute, the
regulations expressly state that HUD will engage in conciliation “[d]uring the period beginning
with the filing of the complaint and ending with the filing of a charge or the dismissal of the

2 See also Banai v. Secretary, 102 F.3d 1203, 1205 n.2 (1 1th Cir. 1997) (describing conciliation, in passing, as
occurring “[a]t the same time” as the Secretary’s investigation of the complaint).
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complaint by the General Counsel or the Assistant Secretary [for Fair Housing and Equal
Opportunity].” 24 C.F.R. § 103.300(a).

The Secretary has delegated the decision whether to file a charge of discrimination to the
Assistant Secretary for Fair Housing and Equal Opportunity. See 24 C.F.R. § 103.400. If, after
investigating the complaint, the Assistant Secretary decides to file a charge on the complainant’s
behalf, the parties may elect to have the case decided in a civil action in a federal district court
under 42 U.S.C. § 3612(0). See 42 U.S.C. § 3612(a). If the parties choose not to proceed in
district court, as occurred in this case, the action moves forward as an administrative proceeding
before this Court under 42 U.S.C. § 3612(b)-(g). :

In an administrative proceeding, the Act authorizes the parties to resolve the charge of
discrimination® before a final order is issued, but only with the consent of the aggrieved person
(the complainant) on whose behalf the charge was filed. 42 U.S.C. § 3612(e) (“Any resolution
of a charge before a final order under this section shall require the consent of the aggrieved
person on whose behalf the charge is issued.”). The Act so specifies because the complainant is
not necessarily a party to the administrative action or to any associated settlement agreement,
unlike in the case of a conciliation agreement, which is between the complainant and respondent
subject to the approval of the Secretary. See id. § 3610(b)(2).

The Secretary’s regulation implementing 42 U.S.C. § 3612(e) is found in the Code of
Federal Regulations in Volume 24, part 180 (“Consolidated HUD Hearing Procedures for Civil
Rights Matters™), subpart D (“Proceedings Prior to Hearing”), and outlines the procedure to be
followed when a charge is resolved during the course of an administrative proceeding:

§ 180.450 Resolution of charge or notice of proposed
adverse action.

At any time before a final decision is issued, the parties may
submit to the ALJ [Administrative Law Judge] an agreement
resolving the charge or notice of proposed adverse action. A
charge under the Fair Housing Act can only be resolved with the
agreement of the aggrieved person on whose behalf the charge
was issued. If the agreement is in the public interest, the ALJ
shall accept it by issuing an initial decision and consent order
based on the agreement.

24 C.F.R. § 180.450. Thus, per the Secretary’s regulations, this Court may accept an agreement
to resolve an administrative proceeding only if the agreement is in the public interest. If so, the
Court’s means of accepting the agreement shall be through the issuance of an initial decision and
consent order.

DISCUSSION

3 It is noteworthy that, at this juncture, the Act authorizes “resolution of a charge” as opposed to “conciliation with
respect to [a] complaint.” Compare 42 U.S.C. § 3612(e) with id. § 3610(b)(1) (emphasis added).
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In this case, the parties initially filed a proposed decision and consent order asking the
Court to accept their settlement agreement “if he finds [it] to be in the public interest” by issuing
an initial decision and consent order under 24 C.F.R. § 180.450. However, after the Court
requested additional information to assist it in making a determination regarding the public
interest, the parties backpedaled, submitting an agreement that was re-styled a “conciliation
agreement” and asserting that they had jointly agreed to dismiss this proceeding with prejudice.
Now that the Court has expressed its view that 24 C.F.R. § 180.450 governs and has asked the
parties to identify the source of the Court’s authority to dismiss pursuant to the “conciliation
agreement,” the parties assert that the Court no longer has jurisdiction and that their actions
effected a voluntary dismissal under Rule 41(a)(1)(A)(ii) of the Federal Rules of Civil Procedure.

The parties acknowledge that the plain language of section 810 of the Fair Housing Act
contemplates that conciliation efforts will “end[ ] with the filing of a charge.” 42 U.S.C.
§ 3610(b)(1). They assert that this statutory provision does not preclude the Secretary from
attempting to conciliate outside the specified time period.

However, “[i]t is a fundamental canon of statutory construction that the words of a statute
must be read in their context and with a view to their place in the overall statutory scheme.”
Home Depot USA, Inc. v. Jackson, 139 S. Ct. 1743, 1748 (2019) (quoting Davis v. Mich. Dep’t
of Treasury, 489 U.S. 803, 809 (1989)). Here, the language and structure of the Act, read as a
whole, reinforce the notion that conciliation is a special pre-litigation process that ends when a
charge of discrimination is filed.

To begin with, as discussed above, the placement of the conciliation provisions within the
chronologically ordered text of the Act indicates that conciliation is to occur during the
investigation of the complaint, not during any subsequent formal litigation. Conciliation is
authorized only with respect to a “complaint,” not a “charge.” 42 U.S.C. § 3610(b)(1); see also
id. § 3602(/) (defining “conciliation” as “the attempted resolution of issues raised by a complaint,
or by the investigation of such complaint, through informal negotiations involving the aggrieved
person, the respondent, and the Secretary”). If conciliation is successful, the agreement is
between only the respondent and complainant, not the Secretary, who is not yet a party to any
action. Id. § 3610(b)(2). And although the agreement itself must be made public, the things said
and done during conciliation are confidential for purposes of any “subsequent proceeding” under
the Act. Id. § 3610(b)(4), (d).

The filing of the charge initiates a “subsequent proceeding” that becomes a formal
litigation before either a federal district court or this administrative Court. See 42 U.S.C. § 3612.
The charge is filed not by the complainant, who initiated the prior proceedings by filing the
complaint, but by the Secretary through his delegee, the General Counsel, acting upon the
reasonable cause determination made by the Assistant Secretary for Fair Housing and Equal
Opportunity (“Assistant Secretary™). See 24 C.F.R. § 103.405.

Previously, the Assistant Secretary, as the HUD official responsible for evaluating the
merits of the complaint, presided over the investigation and any conciliation efforts. But upon
the filing of the charge, the Assistant Secretary’s office becomes a party to the proceedings,
pursuing the allegations of discrimination on the complainant’s behalf, and a federal district



court or this administrative Court assumes jurisdiction over the matter, replacing the Assistant
Secretary as the referee and ultimate arbiter of the dispute. In an administrative proceeding
before this Court, this separation of functions is necessary to allow the Secretary to provide a
forum for impartial review of the case within HUD.

Once this Court has assumed jurisdiction, settlement efforts are governed not by the
conciliation provisions, but by 42 U.S.C. § 3612(¢) and the implementing regulation at 24 C.F.R.
§ 180.450, which take into account the separation of functions between, and altered roles of, the
Secretary’s respective delegees. Recognizing that the Secretary is now pursuing the action on
the aggrieved person’s behalf and will be a necessary party to any out-of-court resolution, the
statute requires the consent of the aggrieved person. Compare 42 U.S.C. § 3612(e) (stating that
resolution of charge “shall require the consent of the aggrieved person on whose behalf the
charge is issued”) with id. § 3610(b)(2) (stating that conciliation agreement shall be between the
respondent and complainant and “shall be subject to approval by the Secretary”). And,
importantly, whereas the Secretary previously delegated to the Assistant Secretary the duty of
ensuring that a conciliation agreement would serve the public interest, the Secretary now
transfers this public interest review function to the ALJ. Compare 24 C.F.R. § 103.310(b)(ii)
(authorizing Assistant Secretary to approve a conciliation agreement only if it “will adequately
vindicate the public interest”) with id. § 180.450 (authorizing ALJ to approve an agreement
resolving a charge only if it “is in the public interest™).

In this case, the Secretary has filed a Charge of Discrimination and this Court has
received jurisdiction over the matter. Accordingly, in the Court’s view, the roles of the
Secretary’s delegees have shifted and the time for the parties to engage in conciliation, which
assumes roles that are no longer in force, has passed. At this time, the sole avenue for the parties
to resolve the allegations of discrimination through settlement is by following the procedure set
forth in 24 C.F.R. § 180.450.

The parties assert that Rule 41(a)(1)(A)(ii) of the Federal Rules of Civil Procedure
(“FRCP”) authorizes them to voluntarily dismiss this action without the Court’s involvement.
The cited rule permits a plaintiff to dismiss an action without a court order by filing a stipulation
of dismissal signed by all the parties, “[s]ubject to Rules 23(e), 23.1(c), 23.2, and 66!* and any
applicable federal statute.” Fed. R. Civ. Pro. 41(a)(1)(A)(ii).

However, the FRCP are not binding authority on this Court. Rather, in administrative
proceedings under the Act, the FRCP serve only as a general guide in the absence of a more
specific provision. See 24 C.F.R. § 180.105(b) (“In the absence of a specific provision, the
Federal Rules of Civil Procedure shall serve as a general guide.”). Here, as noted, the Secretary
has promulgated a specific provision that applies to the circumstances at issue. Namely, 24
C.F.R. § 180.450 applies where, as here, the parties have reached a settlement after a charge has
been filed and this Court has assumed jurisdiction. Thus, 24 C.F.R. § 180.450 governs this case
and serves to qualify and/or preempt the more general rules set forth in the FRCP, including Rule

41(a)(1)(A)(i).

4 Rule 23 pertains to class actions and Rule 66 deals with actions involving receivers. See Fed. R. Civ. Pro. 23, 66.
Neither are relevant to the instant case.
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This outcome is consistent with the ancient interpretive canon generalia specialibus non
derogant, which means that, for the purposes of interpreting two apparently conflicting textual
provisions, “the specific governs the general.” RadLAX Gateway Hotel, LLC v. Amalgamated
Bank, 566 U.S. 639, 645 (2012). This canon holds full force in situations where a general
authorization and a more limited authorization exist concurrently, in which case “the canon
avoids not contradiction but the superfluity of a specific provision that is swallowed by the
general one, violating the cardinal rule that, if possible, effect shall be given to every clause and
part of a statute.” Id. (internal quotation marks omitted).

In this case, the parties seek to avoid the specific provision at 24 C.F.R. § 180.450 by
citing the broad, general authorization of Rule 41. But if the parties could voluntarily dismiss a
Fair Housing proceeding any time they reached a settlement without following the specific
procedure set forth by the Secretary in 24 C.F.R. § 180.450, then the general authorization in
Rule 41 would swallow § 180.450 and render it inconsequential. This would violate the canon
against surplusage. See Nat’] Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S. 644,
669 (2007) (cautioning against “reading a text in a way that makes part of it redundant™); TRW
Inc. v. Andrews, 534 U.S. 19, 31 (2001) (noting “cardinal principal” that statute should be
construed such that “no clause, sentence, or word shall be superfluous, void, or insignificant™).

Clearly, the Secretary did not intend this result. In Fair Housing cases, unique among all
cases heard by this Court,’ the Secretary contemplated that the parties would submit settlement
agreements to the ALJ for consideration of the public interest and issuance of an initial decision
and consent order under 24 C.F.R. § 180.450. Although the parties seek to frame this regulation
as permissive, if the Secretary’s authorization of the specific procedure described in the
regulation is to have any effect, it must be viewed as mandatory and as preempting Rule 41 8

5 For example, this Court routinely hears, among other actions, cases brought by HUD under the Program Fraud
Civil Remedies Act, 31 U.S.C. §§ 3801 ef seq., as implemented by 24 C.F.R. part 28; administrative actions brought
by HUD’s Mortgagee Review Board pursuant to 12 U.S.C. § 1708(c)(1), as implemented by 24 C.F.R. part 25; and
actions for civil money penalties brought by HUD under various statutes implemented by 24 C.F.R. part 30. In all
of these cases, the parties may simply move for dismissal upon reaching a settlement. Fair Housing proceedings are
the only type of case in which the parties must submit a copy of the agreement to the ALJ and the ALJ must
consider the public interest and issue an initial decision and consent order approving the proposed agreement,
thereby placing the judge’s imprimatur upon it. For the Secretary to have departed from the standard settlement
procedure in this manner signifies a calculated decision to treat Fair Housing cases differently.

Also noteworthy is Congress’ decision to require ALIJs to apply the Federal Rules of Evidence in administrative
hearings under the Fair Housing Act: “The Federal Rules of Evidence apply to the presentation of evidence in such
hearing as they would in a civil action in a United States district court.” 42 U.S.C. § 3612(c). By contrast, most
hearings conducted by ALJs are governed by the less formal evidentiary standard set forth in the Administrative
Procedure Act, which permits “[a]ny oral or documentary evidence” to be admitted subject only to any provisions
the agency promulgates for the exclusion of irrelevant, immaterial, or unduly repetitious evidence. See 5 U.S.C.

§ 556(d). For example, HUD’s procedural rules for hearings before ALJs—which apply to the above-mentioned
program fraud cases (see 24 C.F.R. § 28.40(a)), Mortgagee Review Board cases (see 24 C.F.R. § 25.10(c)), and civil
money penalty cases (see 24 C.F.R. § 30.95)—generally require the ALJ to admit any relevant nonprivileged
evidence, and expressly state that the Federal Rules of Evidence are not binding. See 24 C.F.R. § 26.47 (also
providing that “technical and hearsay objections to testimony as used in a court of law will not be sustained”).

¢ The regulation is permissive in that the parties do not have to reach an agreement resolving the charge. See 24
C.F.R. § 180.450 (the parties may submit). Alternatively, they may litigate the matter before an ALJ. However,
Section 180.450, entitled “Resolution of charge or notice of proposed adverse action” is determinative in that it lists
the exclusive mechanism through which the charge may be resolved once litigation is initiated before an ALJ.



Moreover, even if Rule 41 were not preempted, the rule itself contains an exception to the
general authorization to enter into a voluntary dismissal when an “applicable federal statute” bars
dismissal without a court order. Fed. R. Civ. Pro. 41(a)(1)(A). For example, in Cheeks v.
Freeport Pancake House, Inc., the Second Circuit found that the Fair Labor Standards Act
(“FLSA”) was an “applicable federal statute” for purposes of the Rule 41 exception, thereby
requiring stipulated dismissals settling FLSA claims with prejudice to be approved by a
reviewing district court or by the Department of Labor. 796 F.3d 199 (2d Cir. 2015). The
Second Circuit acknowledged that FLSA was silent as to whether court approval was required
before dismissal under Rule 41. Id. at 204. However, the Court reasoned that the unique policy
considerations underlying FLSA, as well as the potential for abuse in FLSA settlements, placed
FLSA within the “applicable federal statute” exception. Id. at 206-07.

Similarly, the Fair Housing Act promotes policy considerations that caution against
allowing voluntary dismissal with prejudice absent the involvement of a court. Through the Act,
Congress recognized and attempted to rectify discrimination against persons seeking equal
housing opportunities. Congress authorized this Court to resolve Fair Housing disputes by
holding administrative hearings and issuing orders under 42 U.S.C. § 3612(g), but conferred
upon the Court a duty to ensure that any relief awarded is appropriate and the public interest is
vindicated. 42 U.S.C. § 3612(g)(3) (instructing ALJ to award “such relief as may be
appropriate” and to assess a civil penalty “to vindicate the public interest”). Consistent with this
mandate, when a case before this Court settles prior to the issuance of a final order, the Secretary
requires the ALJ to consider the public interest and affix her imprimatur upon the agreement by
entering an initial decision and consent order, which is enforceable in the same manner as any
other order under § 3612(g).” Thus, the Secretary ensures that settlement orders will comply
with the Congressional mandate in § 3612(g)(3) and serve the public interest. If dismissal
without Court approval were allowed under Rule 41, this purpose would be defeated.

The parties assert they have already determined that their proposed settlement agreement
satisfies the public interest in this case. They claim that the additional factual information the
Court seeks is not relevant to the public interest determination. “Inasmuch as the agreement
contain[s] universally-recognized provisions for relief in the public interest, i.e., an injunction, a
non-discriminatory policy, and training,” the parties assert, “it [is] self-evidently in the public
interest and the Court was required to issue an Initial Decision and Consent Order based on it.”

Whether a particular course of action serves “the public interest” is a contextually
dependent determination that often necessitates balancing divergent interests. See, e.g.,
Atchison, Topeka & Santa Fe Ry. Co. v. Wichita Bd. of Trade, 412 U.S. 800, 824 (1973) (noting
that “the public interest is not a simple fact, easily determined by courts” because it requires
balancing of competing interests). Courts have noted that “public interest” is susceptible to
varying interpretations depending on perspective. See. e.g., Lawson Prods., Inc. v. Avnet. Inc.,
782 F.2d 1429, 1433 (7th Cir. 1986) (characterizing public interest as a “wild card”).

7 An order issued by an ALJ in an administrative proceeding under the Act becomes final after 45 days and is
enforceable in the U.S. court of appeals for the circuit in which the discriminatory act is alleged to have occurred
upon a petition by the Secretary or by any person entitled to relief. See 42 U.S.C. § 3612(j)-(m). By contrast, a
conciliation agreement is enforceable by the Attorney General through a separate civil action in which a federal
district court may, at its discretion, award relief to the complainant and/or assess a civil penalty “to vindicate the
public interest.” See id. §§ 3610(c), 3614(b)(2), (d).
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For example, in Winter v. Natural Resources Defense Council, Inc., a federal district
court in the Ninth Circuit had granted an environmental group’s request to enjoin the U.S. Navy
from using “mid-frequency active” sonar during training exercises on grounds that incidental
exposure to the sonar may harm or alter the behavior of marine mammals such as whales. 555
U.S. 7, 17 (2008). The Supreme Court, called upon to weigh the public interest in conducting
naval training exercises against the interest in not hampering the public’s ability to study and
observe marine mammals without sonar interference, struck a very different balance than the
Ninth Circuit and vacated the injunction. See id. at 25-26. Clearly, various divergent interests
may qualify as public interests, but “the” public interest is in the eye of the beholder. '

In this case, the beholder is this Court, which has been charged by Congress with
awarding “appropriate” relief and assessing a penalty that “vindicate[s] the public interest” and
has been instructed by the Secretary to ensure that any settlement agreement “is in the public
interest.” 42 U.S.C. § 3612(g)(3); 24 C.F.R. § 180.450. Thus, it is not dispositive that the
parties have already decided amongst themselves that certain provisions within their agreement
satisfy the public interest, as this is not their decision to make. “The public interest,” in this case,
means what this Court says it does.?

By delegating the public interest decision to the ALJs of this Court and requiring the
Court to accept Fair Housing settlements by issuing an initial decision and consent order, the
Secretary ensured that any settlement of an administrative proceeding under the Fair Housing
Act would be subjected to a layer of impartial review and publicized through the issuance of a
formal order. By virtue of the ALJs’ independence from the rest of HUD, this Court is well-
suited to render an impartial determination as to whether the prosecutorial arm of HUD has
resolved a particular case in a manner consistent with the public interest. For example, review
by this Court can guard against inappropriate situations such as back room dealings where HUD
gives preferential treatment to certain respondents or cases of prosecutorial overreach where
HUD wields a charge of discrimination as a cudgel against disfavored persons.

There are no overt signs of such mischief in this case. However, it surprises the Court
that the parties have gone to great lengths not to comply with the Court’s minimally burdensome
request to provide supplemental information. If the Court allows the parties to circumvent its
public interest review function in this case through voluntary dismissal, the parties would be able
to exercise the same tactic to avoid review in any future case, even where there may be blatant
indicia of abuse of discretion.

8 Humpty Dumpty’s insightful commentary on the subjective nature of language is instructive here:

“When / use a word,” Humpty Dumpty said, in rather a scornful tone, “it means
just what I choose it to mean—neither more nor less.”

“The question is,” said Alice, “whether you can make words mean so many
different things.”

“The question is,” said Humpty Dumpty, “which is to be master—that’s all.”
LEWIS CARROLL, THROUGH THE LOOKING-GLASS AND WHAT ALICE FOUND THERE 99 (Rand McNally & Co. 1917).
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The parties claim that the additional factual information the Court requests from them is
irrelevant to the public interest inquiry in this case. But there are many facets to the “public
interest” determination, and, as noted above, the ALJ is the person ultimately charged with
making the determination and signing the consent order. The Court believes that, when
conducting a public interest review, it must generally consider whether the proposed agreement
is reasonable and fair to both sides considering the facts alleged. For the Court to simply accept
the proposed consent order without review would be a dereliction of its duty to ensure that the
orders it enters are proper. See SEC v. Citigroup Global Mkts., 752 F.3d 285, 298 (2d Cir.
2014). In this case, the Court is unable to fully consider whether the agreement serves the public
interest because the record is devoid of information concerning the nature of the complainant’s
disability and the extent of the harm she suffered. The Charge contains the bald assertion that
Complainant is “a person with a disability” without a scintilla of additional information
regarding the alleged disability or any circumstances surrounding it other than a vague reference
to the alleged discriminatory acts. No other document filed with the Court provides any further
illumination. Absent a hearing, or factual stipulation, the Court is left in the dark to ponder
matters regarding the public interest. Because it is not clear what harm is alleged, the Court
cannot ensure that the agreed remedy is appropriately tailored to it and is, therefore, reasonable
and in the public interest.

The Court is not unwilling to approve a settlement of this matter and does not wish to
appear hostile to the parties’ proposed remedy. However, the Secretary has directed the Court to
* approve settlements of Fair Housing matters only where the agreement is “in the public interest,”
24 C.F.R. § 180.450, and the Court is reluctant to lend its imprimatur in this manner when the
factual record is so sparse that it is unclear how the proposed remedy relates to the alleged harm.
The Court continues to believe that additional factual information would help it carry out its
duties of performing a meaningful review under 24 C.F.R. § 180.450 and reaching a rational
determination as to whether the settlement is in the public interest.

Despite this Court’s specific order requesting evidence bearing upon its determination of
the public interest in resolving the charge, the parties have jointly declined to inform the court of
facts sufficient to reach such a rational determination in this matter, stating that “Notably, that
information [sought by the Administrative Law Judge] would not be relevant to whether the
‘public interest’ had been satisfied.”

To put a fine point on the matter, the case having been charged in accord with the law, it
is not for the HUD attorneys who prosecute it, or the charged Respondents, or even the
Complainants, or any combination of them, to determine whether a proposed settlement is “in the
public interest.” That duty befalls the Secretary, in whose stead the ALJ stands.

As a consequence, the filed “Stipulated Notice of Dismissal” and its attached
“Conciliation Agreement” are of no legal effect in this matter and are hereby ORDERED
REJECTED.

In view of this resulting impasse, three paths diverge for resolution:
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