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Prepared in collaboration with the US Fish and Wildlife Service and NOAA Fisheries Service 
Applies in Oregon only
	General requirements
	ESA Legislation
	HUD Regulations

	Section 7(a)(2) of the Endangered Species Act mandates that actions that are authorized, funded, or carried out by Federal agencies do not jeopardize the continued existence of plants and animals that are listed, or result in the adverse modification or destruction of designated critical habitat.
	The Endangered Species Act of 1973; 16 U.S.C. 1531 et seq.
	24 CFR 58.5(e) 
24 CFR 50.4(e)



Purpose 
The purpose of this guidance is to assist the U.S. Department of Housing and Urban Development (HUD) and their designated responsible entities who have assumed responsibility for environmental compliance to meet their duty to consult with the US Fish and Wildlife Service (USFWS) and the National Oceanic and Atmospheric Administration (NOAA) Fisheries Service (NOAA Fisheries) under Section 7(a)(2) of the Endangered Species Act (ESA). Users will be able to determine whether their development projects are likely to have “no effect” on ESA-listed species and critical habitats, and thus do not require any further coordination with, or approval from, the USFWS or NOAA Fisheries.
If you make a "no effect" decision for your project, please document the circumstances and reason for your decision in a memo to file for use if the decision is ever reviewed by another party. If you find that your action “may affect” an ESA-listed species or critical habitat, including a result of post-construction runoff, then you must contact USFWS, NOAA Fisheries, or both to determine whether the project can be modified to eliminate the possibility of an adverse effect. If the adverse effect cannot be eliminated, further consultation with USFWS and/or NOAA Fisheries will be required.
This guidance also includes links to additional resources that describe low-impact development (LID) practices, including many actions that HUD and responsible entities can use to avoid or minimize the adverse impacts of post-construction runoff. HUD or a responsible entity may still choose to complete an individual consultation when warranted by project-specific facts.
Definitions 
· Action Area is all areas to be affected directly or indirectly by the Federal action and not merely the immediate area involved in the action.
· Built environment means roofs and paved areas like parking, patios, trails, retaining walls, sidewalks, streets, and amenities that prevent infiltration of rainwater into the water table.
· Candidate Species are plant and animal taxa considered for possible addition to the List of Endangered and Threatened Species. These are taxa for which the USFWS and NOAA Fisheries have sufficient information on biological vulnerability and threat(s) to support issuance of a proposal to list, but issuance of a proposed rule is currently precluded by higher priority listing actions.
· Critical Habitat means those specific areas that have been designated by USFWS or NOAA Fisheries (in a rule-making in the Federal Register) as essential to the conservation of a listed species.
· Impervious area means artificial structures such as rooftops and pavements (e.g., driveways, parking lots, roads, sidewalks, trails) that are covered by impervious material like asphalt, brick, compacted soil, concrete, or stone.
· Listed Species means any species of fish, wildlife or plant that has been determined to be endangered or threatened under section 4 of the Endangered Species Act.
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· Low impact development (LID) means management principles and practices that reduce post-construction runoff by infiltrating rainfall into the water table, evaporating rainwater back into the atmosphere after a storm, or finding beneficial uses for rainwater instead of exporting it from the site as a waste product.[image: ]

· Nexus means any action that is funded, authorized or carried out by a Federal agency that may affect ESA-listed species or habitats.
· Post-construction runoff means runoff from the built environment that extends off-site after a project’s construction is complete.
· Proposed Species any species of fish, wildlife or plant that has been proposed by USFWS or NOAA Fisheries in the Federal Register to be listed under section 4 of the Endangered Species Act.
· Proximity means areas or effects that occur near ESA-listed species or habitats in space or time, including areas where species roost, feed, nest, rear, overwinter, or migrate. NOAA Fisheries considers projects that discharge post-construction stormwater to be in proximity with ESA-listed species or habitats that occur downstream of the discharge site.
· Responsible entity means the party authorized by HUD under 24 CFR Part 58 to complete any environmental review necessary for HUD to obligate funds.
· Riparian area means vegetation, habitats, or ecosystems that are associated with bodies of water, typically within 150-feet of a stream bank or the shoreline of a standing body of water.
· Take under the ESA is defined as actions that may harass, harm, pursue, hunt, shoot, wound, kill trap, capture, or collect, or to attempt to engage in any such conduct. The ESA also protects against interfering in vital breeding and behavioral activities or degrading critical habitat.
Endangered Species Act Effects Determinations
Section 7 of the ESA requires all Federal agencies to insure that any action authorized, funded or carried out by the agency is not likely to jeopardize the continued existence of a listed species or destroy or adversely modify designated critical habitat. To this end, every project with a Federal nexus must be evaluated to determine its likely effect on listed and proposed species and designated critical habitat. HUD funding for a project serves as a Federal nexus triggering the requirement for environmental review under the ESA. HUD and Responsible Entities are also encouraged to consider candidate species in their evaluations.
· No effect means the proposed action will not have any direct or indirect effect on listed species or designated critical habitat.
No effect is the appropriate conclusion when the action agency determines its proposed action will not affect listed species or critical habitat. A determination of ‘no effect’ must be supported in the environmental review record but does not require consultation with NOAA Fisheries or USFWS.
· May affect means the proposed action may have a direct or indirect effect on an ESA-listed species or critical habitat, including any habitat modification that alters water quality, physical habitat features, or other conditions that contribute to habitat value.
May affect, not likely to adversely affect is the appropriate conclusion when effects on listed species are expected to be discountable, or insignificant, or completely beneficial.
· Beneficial effects are contemporaneous positive effects without any adverse effects to the species.
· Insignificant effects relate to the size of the impact and should never reach the scale where take occurs. Based on best judgment, a person would not be able to meaningfully measure, detect, or evaluate insignificant effects.
· Discountable effects are those extremely unlikely to occur. Based on best judgment, a person would not expect discountable effects to occur.
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A determination of ‘not likely to adversely affect’ requires informal consultation with NOAA Fisheries or USFWS (or both); informal consultation results in a Letter of Concurrence from NOAA Fisheries or USFWS.[image: ]

May affect, likely to adversely affect is the appropriate conclusion if any adverse effect to listed species may occur as a direct or indirect result of the proposed action or its interrelated or interdependent actions, and the effect is not discountable, insignificant, or beneficial. A determination of ‘likely to adversely affect’ requires formal consultation under section 7 of the ESA; formal consultation results in a Biological Opinion from NOAA Fisheries or USFWS.
Background 
An ESA effects analysis must consider both the direct and indirect effects of the action. Indirect effects are those that are caused by the proposed action and are later in time, but are still reasonably certain to occur. Few HUD actions occur within designated critical habitat, where direct injury or harm to ESA-listed species or critical habitat is easy to discern. But many HUD actions increase the area of the built environment, and thereby release post-construction runoff to the off-site environment. The indirect effects of post-construction runoff on the aquatic environment are the primary interaction between HUD actions and ESA-listed species and habitats.
One important indirect effect of post-construction runoff occurs when sediment and chemicals like oil, pesticides, and heavy metals accumulate on the built environment where they can be picked up by rainwater and transported into wetlands, lakes, and streams. Once there, those pollutants cause harm when they enter the food chain or otherwise degrade aquatic habitats. Other indirect effects occur when the built environment interrupts the natural cycle of rainwater infiltration into soil by diverting large volumes of post-construction runoff into drainage systems that quickly discharge into the nearest water body, where the effluent can cause erosion or downstream flooding that also harms ESA-listed species and habitats.
This guidance is based on the use of LID practices and principles that are simple, flexible, and economical to use, even in redevelopment situations. LID is highly effective for controlling stormwater impacts. Examples include use of permeable pavers, rain gardens, soil amendments, and tree retention to retain or recreate natural landscape features, reduce impervious cover, and increase on-site detention and infiltration.
Working Towards Recovery[image: ]

The ESA requires all federal agencies to use their authorities to help conserve listed species. Therefore, as HUD-designated responsible entities, you are encouraged to minimize the effects of your actions on listed species, designated critical habitat and habitat identified in endangered species recovery plans. For your activities, you are especially encouraged to minimize your action’s contribution to water quality degradation from point and non-point discharges, and water quantity alteration due to increased impervious surfaces.
DISCLAIMER: This document is intended as a tool to help grantees and HUD staff complete NEPA 
requirements. This document is subject to change. This is not a policy statement, and the Endangered 
Species Act and associated regulations take precedence over any information found in this document.

Questions concerning environmental requirements related to HUD programs can be addressed to Deborah Peavler-Stewart (206) 220-5414 or Sara Jensen (206) 220-5226.
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Procedure for Section 7 Determination[image: ]

You may use the guidance below to document compliance with the Endangered Species Act.
Part A: Consultation with NOAA Fisheries Service
Step 1: Obtain Species List & Determine Critical Habitat
For NOAA Fisheries species and designated or proposed critical habitat go to: http://www.westcoast.fisheries.noaa.gov/maps_data/endangered_species_act_critical_habitat.html 
http://www.nwr.noaa.gov/maps_data/species_population_boundaries.html 
With a few exceptions on the Oregon Coast, most watersheds in the land area affected by ESA-listings of salmon and steelhead are within or upstream of a watershed occupied by an ESA-listed species or habitat.1 NOAA Fisheries considers projects that discharge post-construction stormwater to be in proximity with ESA-listed species or habitats that occur downstream of the discharge site.
However, detailed distribution maps are available from recovery planning and implementation documents and the Salmon Population Summary (SPS) Database.2 If you need to confirm whether your action is in proximity to ESA-listed salmon or steelhead, contact the appropriate office for NOAA Fisheries.3 
Step 2: Determine Effect
Question 1: Would the project effects overlap with federally listed or proposed species and designated or proposed critical habitat covered by NOAA Fisheries?
Note that project effects include those that extend beyond the project site itself, such as noise, water quality, stormwater discharge, visual disturbance; habitat assessment must include consideration for feeding, spawning, rearing, overwintering sites, and migratory corridors.
NO, the project and all effects are outside the range of listed species and critical habitat covered by NOAA Fisheries.[image: ]

· Record your determination of No Effect on species or habitats covered by NOAA Fisheries.
· Maintain documentation in your Environmental Review Record. For example, a map 
showing that your project is not in or upstream of a watershed of a listed species.
· Section 7 Consultation with USFWS may still be necessary. CONTINUE TO Part B.
YES, project effects may overlap with ESA-listed species or designated critical habitat covered by NOAA Fisheries.

· Continue to Question 2.
1
http://www.westcoast.fisheries.noaa.gov/publications/protected_species/salmon_steelhead/status_of_esa_ salmon_listings_and_ch_designations_map.pdf 
2
https://www.webapps.nwfsc.noaa.gov/apex/f?p=261:1:1530350968904# 
3
http://www.westcoast.fisheries.noaa.gov/about_us/our_locations.html 
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Question 2: Is the project activity listed in Table A (see next page) and does it meet all of the required parameters?[image: ]

YES, the activity is listed in Table A and meets all of the required parameters. Therefore, the project will have No Effect on ESA-listed species and/or designated critical habitat.



D Record your determination of No Effect and maintain this documentation, including a
species list and map of your project location, in your Environmental Review Record.
D Attach a statement to your determination explaining how your project meets the required
parameters in Table A.
D Section 7 Consultation with USFWS may still be necessary. CONTINUE TO Part B.
NO, the project description does not match a project description in Table A and all of the specified parameters.
D Continue to Question 3.
Question 3: Do you have some other basis for a No Effect determination, for example a biological assessment or other documentation from a qualified professional?
YES, the project has professional documentation for No Effect determination.



D Record your determination of No Effect and maintain this documentation, including a species list and map of your project location, in your Environmental Review Record. D Attach the biological assessment or other professional documentation.
D Section 7 Consultation with USFWS may still be necessary. CONTINUE TO Part B.
NO, the project does not have professional documentation supporting a No Effect determination.
D YOU MUST INITIATE SECTION 7 CONSULTATION WITH NOAA Fisheries. Contact information
on Page 8.
D Consultation with USFWS may also be necessary. CONTINUE TO PART B.
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TABLE A.
	“No

	Potential	Effect” Activity	Required Parameters

	Purchase building
	· No change to existing structures

	Landscape repair, including adding sprinkler systems
	· Does not remove trees or streamside vegetation

	Interior rehabilitation
	· For existing structures
· Waste materials are recycled or otherwise disposed of in an EPA approved sanitary or hazardous waste disposal site

	Any exterior repair or improvement that will not increase post-construction runoff, e.g.
· Replace exterior paint or siding
· Build a fence
· Replace/repair roof without using bituminous waterproofing
· Replace/repair a roof or siding without using galvanized metal
· Reconstruct/repair existing curbs, sidewalks or other concrete structures
· Repair existing parking lots (pot holes, repainting lines, etc.)
	· Does not increase amount of impervious surface
· Waste materials are recycled or otherwise disposed of in an EPA approved sanitary or hazardous waste disposal site

	Special projects directed to the removal of material or architectural barriers that restrict the mobility of and accessibility to elderly and persons with disabilities, e.g.
· Curb cuts
· Wheelchair ramps
	Meets all of the following:

	
	· Will not impact an area of natural habitat, a wetland, or riparian area; and
· Complies with all state and local building codes and stormwater regulations

	Install LID practices
	· For existing structures

	New construction or addition on previously developed site (for example a building over an existing parking lot)
	Meets all of the following

	
	· not increase amount of impervious surface
· Waste materials are recycled or otherwise disposed of in an EPA approved sanitary or hazardous waste disposal site
· Stormwater meets NOAA Fisheries standards. 4 

	Project that will add new impervious surface that will increase post-construction runoff, including new construction.
	Meets all of the following:

	
	· All post-construction runoff will be completely infiltrated or used on-site; and
· Will not impact an area of natural habitat, a wetland, or riparian area; and
· Complies with all state and local building codes and stormwater regulations



4 Refer to HUD Programmatic Opinion or contact NOAA Fisheries.
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Part B: Consultation with U.S. Fish and Wildlife Service[image: ]

Step 1: Obtain Species List & Determine Critical Habitat
You must obtain a species list for the entire action area of your project. The action area encompasses all of the effects of the project, not just those that occur within the construction footprint. Note that project effects include those that extend beyond the project site itself, such as noise, air pollution, water quality, stormwater discharge, visual disturbance; effects to habitat must be considered, including the project’s effects on roosting, feeding, nesting, spawning and rearing habitat, overwintering sites, and migratory corridors.
Go to http://ecos.fws.gov/ipac/ for a list of species by project area. Please note that this list includes listed, proposed and candidate species; consideration of project effects on candidate species is optional, unless effects are very large (contact the local USFWS field office in this case). However, candidate species may become listed as endangered or threatened species during the period of construction. If you have questions, contact the appropriate USFWS field office5 to discuss the species list for your area.
Step 2: Determine Effect
Question 1: Would the project effects overlap with federally-listed or proposed species or designated or proposed critical habitat covered by USFWS?
Consider all effects of the project within the action area. The action area encompasses all the effects of the project, including those that occur beyond the boundaries of the property (such as noise, air pollution, water quality, stormwater discharge, visual disturbance)
NO, the project and all effects are outside the range of listed or proposed species and designated critical habitat covered by USFWS. Therefore, the project will have No Effect on ESA-listed or proposed species or designated critical habitat.



 Record your determination of No Effect on species or habitats covered by USFWS, and maintain this documentation in your Environmental Review Record.
 Attach a statement explaining how you determined that your project’s effects do not overlap with species or habitat covered by USFWS.
YES, project effects may overlap with ESA-listed or proposed species or designated critical habitat covered by USFWS. Therefore, your project could affect species and habitat.
 Continue to Question 2.
Question 2: Will the project occur on a previously developed site?
YES, the project will have No Effect on ESA-listed species or designated critical habitat.

 Record your determination of No Effect on species or habitats covered by USFWS, and maintain this documentation in your Environmental Review Record.
5 http://www.fws.gov/oregonfwo/Administration/ContactUs/ 
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D Attach a statement explaining how you determined that your project’s effects do not impact species or habitat covered by USFWS.[image: ]

NO.

D Continue to Question 3.
Question 3: Is the project activity listed in Table A and does it meet all of the required parameters?



YES, the activity is listed in Table A and meets all of the required parameters. Therefore, the project will have No Effect on ESA-listed species and/or designated critical habitat.
D Record your determination of No Effect and maintain this documentation, including the
official species list and map of your project location, in your Environmental Review Record. D Attach a statement to your determination explaining how your project met the required
parameters in Table A.
NO, the project description does not match a project description in Table A and all of the specified parameters.
D Continue to Question 4.
Question 4: Do you have some other basis for a No Effect determination, for example a biological assessment or other documentation from a qualified professional?
YES, the project has professional documentation for No Effect determination.



D Record your determination of No Effect and maintain this documentation, including the official species list and map of your project location, in your Environmental Review Record. D Attach the biological assessment or other professional documentation.
NO, the project does not have professional documentation for a No Effect determination and may affect a listed species.
D The project may affect listed or proposed species, or designated or proposed critical habitat. Consultation with the USFWS may be required. CONTACT THE USFWS TO DETERMINE THE  APPROPRIATE EFFECTS DETERMINATION AND LEVEL OF CONSULTATION REQUIRED. Contact information on Page 9.[image: ]
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Initiating Section 7 Consultation[image: ]

If the effects of the action are insignificant, discountable, or entirely beneficial, it is not likely to adversely affect listed or proposed species or designated critical habitats, and the section 7 consultation for the project may remain informal and relatively simple. A May Affect, Not Likely to Adversely Affect determination is the most common outcome of consultation for HUD-funded projects with USFWS.
However, if the effects of the action on listed or proposed species and/or critical habitat are not discountable, insignificant, or entirely beneficial, (i.e., likely to adversely affect), formal consultation must be initiated. In such cases, a formal consultation must be initiated prior to committing resources to the project, by which the USFWS and/or NOAA Fisheries assess the action’s potential to jeopardize the listed species, to result in the destruction or adverse modification of critical habitat, or to result in incidental take of a listed species. Formal consultation will result in the USFWS and/or NOAA Fisheries issuing a Biological Opinion for the project, including an incidental take statement for project actions, if appropriate. The Biological Opinion will also include non-discretionary terms and conditions to further minimize and/or avoid project impacts to ESA-listed species. Because the constituents of stormwater runoff are particularly harmful to aquatic species, a May Affect, Likely to Adversely Affect determination is the most common outcome of consultation for HUD-funded projects with NOAA Fisheries.
At any stage in making your determination, you may wish to contact the appropriate USFWS and NOAA Fisheries field offices for technical assistance. Contact information is available at:
NOAA Fisheries ServiceU.S. Fish and Wildlife Service 
Oregon Fish and Wildlife Office 
2600 SE 98th Ave, Suite 100 
Portland, OR 97266 
503-231-6179 
http://www.fws.gov/oregonfwo/ 

Portland Regional Office
1201 Northeast Lyon Blvd, Suite 1100
Portland, OR 97232
503-230-5400
http://www.westcoast.fisheries.noaa.gov/index 
.html [image: ]

For projects located in the Klamath River Basin, you must contact NOAA’s Northern California Office at:
NOAA Fisheries Service
Arcata Office
1655 Heindon Road 
Arcata, CA 95521
707-825-5171
For a map of the Klamath River Basin, please visit:
http://www.westcoast.fisheries.noaa.gov/publications/gis_maps/maps/salmon_steelhead/esa/chinook/w eb_pdfs_uktr_chinook.pdf 
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Links to Section 7 Handbook and additional Section 7 resources: 
· Section 7 Handbook: http://www.nmfs.noaa.gov/pr/pdfs/laws/esa_section7_handbook.pdf 
· Overview of the Section 7 Process: http://www.fws.gov/Midwest/endangered/section7/index.html 
Additional Resources for LID 
· American Rivers, 2012, Banking on Green Report: Economic Benefits of Green Infrastructure Practices
· Clean Water Services, 2009, Low Impact Development Approaches (LIDA) Handbook[image: ]

· ECONorthwest, 2009, LID at the Local Level - Developers' Experiences and City and County Support
· EPA, 2005, Low Impact Development for Big Box Retailers
· Herrera, 2013, Guidance Document: Western Washington LID Operation and Maintenance
· NCHRP, 2006, Evaluation of BMPs for Highway Runoff Control – LID Design Manual
· Prince George County, Maryland, 1999, Low-Impact Development Design Strategies
· Puget Sound Partnership, 2012, Low Impact Development: Technical Guidance Manual for Puget
Sound
· US EPA, 2013, Stormwater to Street Trees: Engineering Urban Forests for Stormwater Management
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