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INITIAL DETRRMINATION
S“tatement of the Cace
This preoceeding aroge as a result of a propcosal by the
Department c¢f Iousing and Urkan Development ("the Depariment” ar
YHUN™Y dated July 20, 1088, to debar Pichard Scarbirough and hkis
affiliate, N&S Properties, from Furither participation in TWIID
prograns for a period of three {3} vears from the date of his prior
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based upon & conviobion, the hearing was linited under Departmental
Regulatien 24 C.TFT.R, Sec. 24.13(a) {3} to submission of Gorumonfary
evidence and written briefs. Thigs matter being ripe for decision, I
now make the following findings and conclusions hased uven the
record submitted:

rindings and Conclusions

Respondent Scarbrough and his partner, Larry bHoyle, owned and
operated & real estate investment business in Memphic, Tennessee,
doing business ag D&3 Properties. Respondents were in the husiness
of buying properties and reselling them to khuvers with HUD-THA
insured loans.

On December 4, 1287, Respondent wag convicted contrary to his
plea in the U.g. District Court for the Vestern District of
Tennessee, Vegtern Division, of ". . . making and causing to be made

falege, fictitious, and fraudulent statements to the Department of
BFUD, in violation of Title 18, U 5.C. 3ecs, 1001 and 2 as chargod in
Countas 5 and 6 of the indictment.,” {Covt. Txh. 4). The [adicineant

was gdated May 12, 1087, Following the indictment, Respondent was
issued a rr‘emg.:orary henial of rarticipation in acconrdance with 24
C.F.R. Sec, 24.18 cn June 12, 1987. As stated above, he was also
suspended on August 3, 1987, ag a result of the indictment.

Respondent Scarbrough was sentenced to two years prubatlon 2g to
count 5., As to count 6, he was sentenced to pay a fine of ¢£2,000
during the period cf his probaticon and to perform 100 hours of
community service. {Covt, Nxh. 4),

The counts of the indictment upon which Respondent Scarbrough
was convicted charge that he falsely represented to HID-FHA in
settlement statements that borrewersg paid earnecst monev and cash
towards the purchase of real estate when, in fact, thesce statements
were false and known by him to be false 2. The evidence supports
the inference and I find that these acts were done for the purpose
of ohtaining FHEA nortgage insurance.

contractors as a result of a Temporary Denial of rParticipation
impoged some 15 months earlier. FEe claims that he did not
receive a copy of the proposed deharment letter until that date
hbecause he changed his addresg,

2 In his appeal Resyonuent notes that the government's brief
incorrectly asserte that "Respondaat an? obhoey wore inwvolved in
& conspilracy" (Govt, Rrief, p.4} and that he was convicted of
"aiding and abetting®™ (Govt. Prief, p.2). Mo evidence in the
record supports these assertions. Accordingly, in making my
determination I have disregarded these allegations.



The Department relies upon the causes stated in 24 C,F.R. Sec,
Z4.6(a) (2) and (c) (3}, (12) and (13). These regulations provide for
debarment upon conviction of a crime involving false statements
and/or falsification and for conduct even without a conviction which
indicates a lack of business integrity affecting the present
regponsibility of the HUD contractor or participant, the making of
false statements for the purpose of influencing an act of the
govermment, and any other conduct affecting the present
responsibility of a contractor or participant. JIUD also argues that
a three year debarment is necessary to protect the public interest
and to deter miscenduct by other participants in IIUD programs.,

The Respondent, noting that he was suspended by operation of the
Temorary Denial of Participation of June 12, 1987, recguests that
date be considered as the beginning of his suspension. He polints
cut that he received a rather light sentence relative toc persons
convicted of similar offenses and that there was ne monetary luss to
the government. 3

regpondents do not dispute that they are "participants" as
defined in 24 C.F.R, JSec., 24.4 {u). This definition includes
", . . any person who directly or indirectly participates, or whoe
may reasonably he expected to participate in UL programs.”™ The
term includes any recipient of 7D henefits either directly or
indirectly, 1t also includes real estate agents and brokers. 3ince
Respondents Scarbrousch and D&S Properbies were in the business of
acquiring properties and reselling to FHA insured buyers, they
clearly come within this definition.

Debarment is a sanction which may be invoked by MID as a measure
for protecting the public by ensuring that only those gualified as
"reszponsible” are a2llowed to participate in HUD programs. 24 C,T,.7,
Sec. 24.1: Stanke 7acking Ca. v, Bergland, 482 F.3upp. %47, 040
{D.D.C, 1980): Roemer v. Hoffman, 419 F.3upp. 130, 131 (D.D0.C.
1976). M"Responsibility" ig a term of art used in government
contract law. It encompasses the projected husinegs risk of a
person doing business with #UD. This includes his integrity,
honesty, and ability to perform. The primary test for deharment is
present regponsibility although a finding of present lack of

2 Regpondent also urges & defense made at his trial that he
signed the closing sheets in blank: that others filled in the
erroneous informatior and, accordingly. that he lacked the
regquisite criminal intent. In view of the fact that he was
convicted, it 1s unnecessary to consider this assertion. BRven if
there were no conviction, evidence of ~criminal intent i1s not
necessary to catigfy the requirements for debarment as debarment
is not penal. 3Jee 24 C.FP.R, 3zc., 24,5 (Y (3}, (12}, (113)
Cooper Plumbing & Peatinc o, v. Campbell, 200 T, 28 368 |
Cir, 1961).,
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resgpongibility can be hased upen pasit acts, Schlo%1wger v, Gatcs,
249 F.248 111 (»,C. Cir. 1957); Posemer, supra. Tt 1g cloar that the
respondents evidenoe a clear lack of present reswonzibility hased
upon the conviction for falsification ¢f settlement statements in
order to sell wproperty irsured by FITp,  This indicates & lack of
business integrity and honesty and substantislly increases the
covernment's risk in Jealing with them. Accordingly, Raspondent's
conviction for falsification is causc for debarment,

I have ceonsidered the matters submitted by the Respondents in
mitigation. I am persuaded that under the circumstances of this
case, the practical effoct of the Tempeorary Denizl of Particinatinn
was to sugpend the Regpondents from garblr*pztion in 11UND lrooramu
from June 12, 1987, to the date this action was pronosoed,  The

imposition of the three-vyear debarment recuested by FIID several
menths after the impeosition of the Temporary Denial of Darticipabion
woeuld effoct vely impose a zanction in excess of the suggested
regulatory standard of three vears. 24 C.FPL,E, Sec, 24,10, Because
of the ?Qrﬂ"h of time during which =L spendents have, as o nractical
matter beer suspended, and bhecause of the absence cf any aggravating
factors, T have concluded that a febarment for a period of three
vears from the date of the impositicon of the Temporary nenial of
Particlipation is appropriate and necessary to insure thot the
seriousnezs with which the Department views the Regspondents' conduct
will not be mizconstrued and that the public trust and fisc will net
be suhisacted to rishk in the future,
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Conclusion and ordcor

b

Upon consideration of the pubhlic interest and the entire racord
in this matter, I conclude and determine that goad cance exlsks to
debar Richard Scarbrough and D&S Properties for a period of three
vears from June 12, 1987, the date of the iszusnce of the Tenporarvy
PDenial of Participation.
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Addministrative Law Wudge
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