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DRAFT MINUTES
MANUFACTURED HOUSING CONSENSUS COMMITTEE (MHCC)
REGULATORY ENFORCEMENT SUBCOMMITTEE TELECONFERENCES

AUGUST 6, 2019

Teleconference

Call to Order

The Manufactured Housing Consensus Committee (MHCC) Regulatory Enforcement Subcommittee meeting was
held via teleconference on Tuesday, August 6, 2019 at 10:00 a.m. (EDT). Chairman, Michael Moglia, called the
meeting to order at 10:04 a.m. Kevin Kauffman, Administering Organization (AO) Home Innovation Research
Labs, called the roll and announced that a quorum was present. Teresa Payne, Acting Administrator of the Office
of Manufactured Housing Programs and Designated Federal Official (DFO), welcomed the Subcommittee
members and the public to the teleconference. DFO Payne introduced the HUD staff present at the meeting.
Guests were asked to introduce themselves. See Appendix A for a list of meeting attendees.

Approval of the Minutes

Motion to approve the minutes of the April 2, 2019 MHCC Regulatory Enforcement Subcommittee meeting.
Maker: Alan Spencer Second: Michael Moglia
The motion carried.

The AO reminded the Subcommittee about the task that they were assigned by the MHCC. At the April 30 —
May 2, 2019 MHCC meeting, the MHCC assigned 90 Deregulation Comments (DRC) and seven Log Items for the
Subcommittee to review and recommend actions. The AO explained how the DRCs are different from Log Items
and the type of motions used to dispose the DRCs. See Appendix C on Basic Rules and Procedures for
Deregulation Comments.

The Subcommittee Chair opened the floor to the public for the Public Comment period.

Public Comment Period AM
The public comments during this period focused on DRCs assigned to the Subcommittee. Written public
comments submitted prior to the teleconference can be found in Appendix D.

Bill Matchneer brought up the issue that there was a trend in the US of manufactured homes being restricted by
local codes. During Mr. Matchneer’s time at HUD, he had a letter writing campaign to the local jurisdiction to get
the point of preemption across. HUD should reemphasize the preemption issues as it carries more weight if it
came through HUD. Mr. Matchneer posed a question and a comment for the Subcommittee members: 1) why
HUD officials aren’t enforcing preemption? 2) 2010 Interpretive Rule regarding the statutory role of the MHCC
should be repealed.

Mark Weiss, Manufactured Housing Association for Regulatory Reform (MHARR), presented a few MHARR
proposal/DRCs and requested the Subcommittee to approve them. DRC 138 calls for the repeal of pre-2000
preemption guidance documents. These guidance documents are still out there and create unnecessary
confusion. Mr. Weiss highlighted DRC 26 and DRC 139 that are regarding the reform of Subpart | and
unnecessary regulatory burden. DRC 17 and DRC 89 call for the repeal of on-site final rule. The MHCC developed
proposals for on-site completion, when the final rule came out it was way more complicated and created
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unnecessary burdens. The existing rule, therefore, should be repealed and replaced with a new rule that
confirms with the recommendations of the MHCC and provides for the on-site completion of manufactured
homes in accordance with the federal standards with a minimum of additional regulatory compliance burdens.

Kara Beigay, Manufactured Housing Institute (MHI), asked the members to consider the matrix of MHI
recommendation and the written public comment sent to the committee. Ms. Beigay stated that the Subpart |
section is overly burdensome and should be revised. And the alternative construction process should also be
revised such that it allows for unlimited number of homes for each Alternative Construction (AC) letter, and no
time limit.

Devin Leary-Hanebrink, Manufactured Housing Institute (MHI), provided comments on Log 182, Log 194 and Log
198. All three log items propose amending definitions in the HUD code, MHI agrees with these
recommendations. This is part of an effort and a broader push to change things at the policy level. Some of
these terms in the Manufactured Home Construction Safety Standards Act are very outdated. MHI wants the
Subcommittee to send a message to Congress. MHI is looking for support from the Subcommittee and then from
the MHCC to show Congress that these items need to be changed. HUD can’t amend regulation language, but
Congress can amend it and hopefully MHCC can forward that message to Congress.

J.D Harper asked for the full implementation of the pre-2000 guidance on preemption. It is being misused in the
field. MHIA created a new and enhanced preemption by including extra language for requirements that are not
in the law.

Deregulation Comment Discussion

The Subcommittee worked on the assigned Deregulation Comments in a predetermined order. Michael Moglia,
the Subcommittee chair, introduced each Deregulation Comment and Log Items, and opened the floor for
discussion and motion. A summary of motions on the Deregulation Comments can be found in Appendix B. On
this call, the Subcommittee discussed the following categories: On-site Completion, Procedural and Enforcement
Regulations, Alternative Construction Requirements, Consumer Complaint Handling and Remedial Actions,
Preemption, HUD Regulation, Dispute Resolution, and Multifamily vs. Single-Family Homes.

The Subcommittee referred a few DRCs related to the elimination of the dispute resolution program,
reemphasizing authority of preemption and reissuing an updated policy statement on preemption to HUD to
consider.

Subcommittee members were encouraged to work independently to come up with language for Subpart | and
Subpart M before the next teleconference.

Public Comment Period PM

Lesli Gooch, MHI, thanked the Subcommittee for their hard work and sending DRCs to HUD for consideration.
Ms. Gooch encouraged the members to move forward on the edits to Subpart M and I. She thanked the
Subcommittee again for the emphasis on preemption and addressing Log 198. With respect to the dispute
resolution program, it is helpful to have the Subcommittee’s input on those topics even though the topic might
be outside the scope of the MHCC. MHI is excited to hear from the members and see steps taken to move the
industry forward.
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Bill Matchneer stated that the HUD general council will come up against jurisdiction that refuse to abide by the
preemption. Therefore, HUD really has to ensure that these policies are properly enforced.

Mark Weiss, MHARR, noted that the proponent of DRC and Log Items should get an opportunity to speak during
the meeting. Mr. Weiss also stated that HUD takes forever implementing changes and for it to complain about
time was disingenuous.

JD Harper pointed out that there are couple of documents that need to be updated and reworked — for examples a
lot of 1997 interpretation and notice of internal guidance documents. Mr. Harper thanked the Subcommittee for

their time and work

DFO Payne thanked the Subcommittee members and the Subcommittee chair — Michael Moglia —for a
productive meeting. The MHCC Regulatory Enforcement Subcommittee adjourned at 4:00 p.m. (EDT).
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REGULATORY ENFORCEMENT SUBCOMMITTEE TELECONFERENCES

AUGUST 14, 2019

Teleconference

Call to Order

The Manufactured Housing Consensus Committee (MHCC) Regulatory Enforcement Subcommittee meeting was
held via teleconference on Wednesday, August 14, 2019 at 10:00 a.m. (EDT). Chairman, Michael Moglia, called
the meeting to order at 10:03 a.m. Kevin Kauffman, Administering Organization (AO) Home Innovation Research
Labs, called the roll and announced that a quorum was present. Teresa Payne, Acting Administrator of the Office
of Manufactured Housing Programs and Designated Federal Official (DFO), welcomed the Subcommittee
members and the public to the teleconference. DFO Payne introduced the HUD staff present at the meeting.
Guests were asked to introduce themselves. See Appendix A for a list of meeting attendees.

Public Comment Period AM

Leslie Gooch, MHI, reminded the Subcommittee members about MHI’s submitted recommendations for the
DRCs, and updates to Subpart | and Subpart M. Ms. Gooch requested Subpart | updates to 1) reduce
administration burden and paperwork on items that have no consumer benefits; 2) eliminate class
determination of non-compliance; and 3) clarify that the actions where there is a defect are applicable for class
determination for defects that are not obvious. The role of In Plant Inspection Agency (IPIA) needs to be
reevaluated also.

Mark Weiss, MHARR, reminded the Subcommittee that MHARR has submitted a proposal to edit Subpart |l in
2001 and was acted upon by the MHCC. Mr. Weiss looked forward to subcommittee recommendation to reduce
unnecessary paperwork and burden during this teleconference. Mr. Weiss cautioned that Subpart | is intricate
and complicated and is tied closely to the law therefore changes to the regulation could have unintended
consequences.

Deregulation Comment Discussion

The Subcommittee worked on the assigned Deregulation Comments in a predetermined order. The summary of
motions on the Deregulation Comments can be found in Appendix B. The Subcommittee discussed the following
topic on this call: Procedural and Enforcement Regulations, Carports, Model Manufactured Home Installation
Standards, and RV Rule.

The Subcommittee deliberated on how to modify Subpart | and Subpart M. The Subcommittee approved as
modified Log 194 (Subpart I). Appendix E has the approved as modified language for Log 194 (Subpart ). The
Subcommittee also discussed regulatory language for Log 195 (Subpart M) however the Subcommittee was not
able to finalize the regulatory language in the allotted time. Appendix F show the ongoing modifications to Log
195 (Subpart M).

For the 2019 October MHCC meeting, the Regulatory Subcommittee agreed to resolve and provide regulatory
language for the remaining issue: LOG 195 (Subpart M).

Public Comment Period PM
Leslie Gooch, MHI, thanked the Subcommittee for their work on the Subpart | and Subpart M and taking the
consumers interested into consideration when making these changes.
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Mark Weiss, MHARR, also thanked the Subcommittee and appreciated the opportunity to participate in the
discussions.

Kevin Kauffman, AO, reminded the Subcommittee to come prepared to discuss Log 195 (Subpart M) at the next
subcommittee meeting. DFO Payne thanked the Subcommittee members and the Subcommittee chair — Michael
Moglia — for a productive meeting. The MHCC Regulatory Enforcement Subcommittee adjourned at 4:00 p.m.
(EDT).
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APPENDIX A:
Subcommittee Attendees

August 6, 2019

Regulatory Enforcement Subcommittee

Name

Attendance

Stacey Epperson

<

Loretta Dibble

Catherine Yielding

Dave Anderson

Producers

Alan Spencer

Manuel Santana

Michael Wade

Cameron Tomasbi

James Husom

General Interest / | Michael Moglia

Public Official David Tompos

Mitchel Baker

<|lz|<|<|=<|<|=<|=<|=<]|=<]|=<

HUD Staff
Teresa Payne, DFO

Demetress Stringfield

Dennaire Anderson
Leo Houtt

Patricia McDuffie
Glorianna Peng
Barton Shapiro

Leo S. Huott

Jason Mclury
Barry Ahuruonye
Dorian Hawkins

Other Participants

Mark Weiss, Manufactured Housing Association for Regulatory Reform (MHARR)
Devin Leary-Hanebrink, Manufactured Housing Institute (MHI)

Kara Beigay, Manufactured Housing Institute (MHI)
Leslie Gooch, Manufactured Housing Institute (MHI)
Russell Watson, MHCC member

Joseph Sadler, MHCC member

JD Harper

Tony Kovach

Bill Matchneer

AO Staff,

Home Innovation Research Labs
Kevin Kauffman

Nay Shah
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HUD Staff

Teresa Payne, DFO
Demetress Stringfield
Barton Shapiro

Leo S. Huott

Jason Mclury

Barry Ahuruonye

Alan Field

Patricia McDuffie

Subcommittee Attendees

August 14, 2019

Regulatory Enforcement Subcommittee

Name

Attendance

Users

Stacey Epperson

<

Loretta Dibble

Catherine Yielding

Dave Anderson

Producers

Alan Spencer

Manuel Santana

Michael Wade

Cameron Tomasbi

General Interest /
Public Official

James Husom

Michael Moglia

David Tompos

Mitchel Baker

Zzl<|=<|=<|=<|<|<|<|=<]|=<]|=<

Other Participants

Russell Watson, MHCC member

Bill Matchneer

Dave Pinchard

AO Staff,
Home Innovation Research Labs
Kevin Kauffman
Nay Shah
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Joseph Sadler, MHCC member

Mark Weiss, Manufactured Housing Association for Regulatory Reform (MHARR)
Devin Leary-Hanebrink, Manufactured Housing Institute (MHI)
Kara Beigay, Manufactured Housing Institute (MHI)
Leslie Gooch, Manufactured Housing Institute (MHI)
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ITEMS AND DERGULATION COMMENTS



LOG # | Motion Vote Count | Makers of Motion (First | Second)

195 Tabled 11-0-0 N/A

163 Disapprove 11-0-0 Michael Moglia | Manuel Santana

182 Disapprove 11-0-0 Michael Moglia | Manuel Santana

194 Approve as Modified 11-0-0 Michael Moglia | Michael Wade

198 Approve 11-0-0 Manuel Santana | James Husom

206 Approve as Modified 11-0-0 Michael Moglia | Mitchel Baker

192 Disapprove 11-0-0 Michael Moglia | David Tompos

DRC# | Motion Vote Count | Makers of Motion (First | Second)

2 Review and Consider — Refer to HUD 11-0-0 Michael Moglia | Mitchel Baker

4 Review and Consider — Pending regulatory 11-0-0 Michael Moglia | Catherine Yielding
language from Subcommittee

17 Review and Consider — No Further Action 11-0-0 Michael Moglia | James Husom

18 Review and Consider — No Further Action 11-0-0 Michael Moglia | Catherine Yielding

28 Review and Consider — No Further Action 11-0-0 Michael Moglia | Manuel Santana

86 Review and Consider — No Further Action 11-0-0 Michael Moglia | Manuel Santana

87 Review and Consider — No Further Action 11-0-0 Michael Moglia | James Husom

88 Review and Consider — No Further Action 11-0-0 Michael Moglia | Manuel Santana

89 Review and Consider — No Further Action 11-0-0 Michael Moglia | James Husom

90 Review and Consider — No Further Action 11-0-0 Michael Moglia | Mitchel Baker

91 Review and Consider — No Further Action 11-0-0 Michael Moglia | Alan Spencer

92 Review and Consider — Reject premise and 11-0-0 Michael Moglia | Loretta Dibble
conclusion

97 Review and Consider — No Further Action 11-0-0 Michael Moglia | Manuel Santana

98 Review and Consider — No Further Action 11-0-0 Manuel Santana | Michael Moglia

100 Review and Consider — No Further Action 11-0-0 Michael Moglia | Manuel Santana

101 Review and Consider — No Further Action 10-1-0 Michael Moglia | James Husom

108 Review and Consider — No Further Action 11-0-0 Manuel Santana | James Husom

109 Review and Consider — No Further Action 11-0-0 Catherine Yielding | Manuel Santana

110 Review and Consider — Reject premise and 11-0-0 Loretta Dibble | Catherine Yielding
conclusion

111 Review and Consider — No Further Action 11-0-0 Manuel Santana | Michael Moglia

112 Review and Consider — No Further Action 11-0-0 Manuel Santana | Michael Moglia

113 Review and Consider — No Further Action 11-0-0 Michael Moglia | James Husom

114 Review and Consider — No Further Action 11-0-0 Manuel Santana | Michael Moglia

115 Review and Consider — Refer to Office of Single- | 11-0-0 Michael Moglia | Manuel Santana
Family Housing

116 Review and Consider — Reject premise and 11-0-0 Michael Moglia | Alan Spencer
conclusion

117 Review and Consider — No Further Action 11-0-0 Michael Moglia | Mitchel Baker

118 Review and Consider — No Further Action 11-0-0 Michael Moglia | James Husom

63 Review and Consider — No Further Action 11-0-0 Michael Moglia | Mitchel Baker

80 Review and Consider — Reject Premise and 11-0-0 Michael Moglia | Mitchel Baker
conclusion

81 Review and Consider — No Further Action 11-0-0 Michael Moglia | Manuel Santana
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DRC# | Motion Vote Count | Makers of Motion (First | Second)

123 Review and Consider — No Further Action 11-0-0 James Husom | Michael Moglia

124 Review and Consider — Reject Premise and 11-0-0 Michael Moglia | Mitchel Baker
conclusion

127 Review and Consider — Reject Premise and 11-0-0 Michael Moglia | Mitchel Baker
conclusion

128 Review and Consider — No Further Action 11-0-0 James Husom | Mitchel Baker

129 Review and Consider — Refer to HUD 11-0-0 Michael Moglia | Mitchel Baker

5 Review and Consider — Reject Premise and 11-0-0 Michael Moglia | James Husom
conclusion

26 Review and Consider — No Further Action 11-0-0 Manuel Santana | Catherine Yielding

27 Review and Consider — Reject Premise and 11-0-0 James Husom | Michael Moglia
conclusion

139 Review and Consider — Reject Premise and 11-0-0 Michael Moglia | James Husom
conclusion

140 Review and Consider — No Further Action 11-0-0 Manuel Santana | Michael Moglia

141 Review and Consider — No Further Action 11-0-0 Manuel Santana | Michael Moglia

142 Review and Consider — Reject Premise and 10-0-1 Michael Moglia | Catherine Yielding
conclusion

143 Review and Consider — Reject Premise and 11-0-0 Michael Moglia | Mitchel Baker
conclusion

144 Review and Consider — No Further Action 11-0-0 Mitchel Baker | James Husom

145 Review and Consider — No Further Action 11-0-0 Loretta Dibble | Catherine Yielding

146 Review and Consider — No Further Action 11-0-0 Michael Moglia | Manuel Santana

147 Review and Consider — No Further Action 11-0-0 Manuel Santana | Michael Moglia

148 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Alan Spencer

149 Review and Consider — No Further Action 11-0-0 Alan Spencer | Mitchel Baker

130 Review and Consider — Refer to HUD 11-0-0 Manuel Santana | Michael Moglia

131 Review and Consider — No Further Action 11-0-0 Michael Moglia | James Husom

132 Review and Consider — No Further Action 11-0-0 James Husom | Manuel Santana

133 Review and Consider — No Further Action 11-0-0 James Husom | Mitchel Baker

134 Review and Consider — No Further Action 11-0-0 Michael Moglia | James Husom

135 Review and Consider — No Further Action 11-0-0 Michael Moglia | Alan Spencer

136 Review and Consider — No Further Action 11-0-0 James Husom | Mitchel Baker

137 Review and Consider — No Further Action 11-0-0 Mitchel Baker | James Husom

138 Review and Consider — No Further Action 11-0-0 Manuel Santana | Mitchel Baker

1 Review and Consider — Reject Premise and 11-0-0 Catherine Yielding | Stacey
conclusion Epperson

184 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Alan Spencer

185 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Catherine Yielding

186 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Catherine Yielding

187 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Catherine Yielding

188 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Catherine Yielding

189 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Catherine Yielding

190 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Catherine Yielding

191 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Loretta Dibble
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DRC# | Motion Vote Count | Makers of Motion (First | Second)
192 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Catherine Yielding
193 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Catherine Yielding
194 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Catherine Yielding
195 Review and Consider — No Further Action 11-0-0 Michael Moglia | Loretta Dibble
196 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Michael Moglia
197 Review and Consider — No Further Action 11-0-0 Loretta Dibble | Mitchel Baker
6 Review and Consider — Refer to HUD 11-0-0 Mitchel Baker | Michael Moglia
249 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Michael Moglia
250 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Michael Moglia
251 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Michael Moglia
252 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Michael Moglia
253 Review and Consider — No Further Action 11-0-0 Mitchel Baker | Michael Moglia
16 Review and Consider — No Further Action 11-0-0 Manuel Santana | Catherine Yielding
126 Review and Consider — Reject premise and 11-0-0 Michael Moglia | David Tompos
conclusion
220 Review and Consider — No Further Action 11-0-0 Michael Moglia | Manuel Santana
221 Review and Consider — No Further Action 11-0-0 Michael Moglia | Loretta Dibble
222 Review and Consider — No Further Action 11-0-0 Michael Moglia | James Husom
223 Review and Consider — No Further Action 11-0-0 Michael Moglia | James Husom
224 Review and Consider — No Further Action 11-0-0 Michael Moglia | James Husom
225 Review and Consider — No Further Action 11-0-0 Michael Moglia | James Husom
226 Review and Consider — No Further Action 11-0-0 Michael Moglia | James Husom
227 Review and Consider — Reject premise and 11-0-0 James Husom | Michael Moglia
conclusion
228 Review and Consider — No Further Action 11-0-0 James Husom | Michael Wade
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Basic Rules and Procedures for Deregulation Comments
1. Typically, for a Deregulation Comment, one primary Motion is used followed by a secondary Motion that disposes the
Deregulation Comment:
e Primary Motion: Reviewed and Considered
Secondary Motion (examples):
o No Further Action Needed
o Reject premise and conclusion of comment
o Approve (choose one of two paths)
=  Non-Technical Change - Refer to HUD for consideration
= Technical Change — Approve Pending Regulatory Language from the Subcommittee
o *any other motions that dispose of the Deregulation Comment
2. Reason Statement:

Deregulation Comments: A reason is required for all Deregulation Comment regardless of motion.

3. Items canbe re-opened followingthe Roberts Rules of Order.

4, See below more in-depth information on common motions and scenarios thatmay occur duringthe meeting.

List of Common Secondary Motions for Deregulation Comments and Resulting Actions

Secondary Mo-tlon on Action on the . .
# Deregulation Vote . Resulting Action
Motion
Comments
1 No Further Action >1/2 Passes Deregulation Comment closed out on Subcommittee level.
Needed Recommendation will be presented to full committee via consent
agenda.

2 Reject premise and >1/2 Passes Deregulation Comment closed out on Subcommittee level.
conclusion of Recommendation will be presented to full committee via consent

comment agenda.

3 Refer to HUD for >2/3 Passes Deregulation Comment closed out on Subcommittee level.
consideration (non- Recommendation will be presented to full committee via consent
technical comment) agenda.

4 Approve Pending >2/3 Passes Deregulation Comment is set aside temporarily. Subcommittee to
Regulatory Language provide and approve regulatory language at a future
from Subcommittee subcommittee meeting. Once regulatory language is approved by
(technical comment) Subcommittee, recommendation will be presented to full

committee at next meeting, automatically removed from consent
agenda.

5 * any motions to Varies Passes Deregulation Comment closed out on Subcommittee level.
disposeofthe Recommendation will be presented to full committee via consent
Deregulation agenda.

Comment
6 * any motions N/A Fails Open for a new motion.
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APPENDIX D:

WRITTEN PUBLIC COMMENTS FOR THE REGULATORY
ENFORCEMENT SUBCOMMITTEE TELECONFERENCE

1. Public Comments by Manufactured Housing Association for Regulatory Reform
2. Public Comments by Manufactured Housing Institute






MHARR stands ready to assist the MHCC and its subcommittees in their review and
consideration of this critical matter.

Thank you.

Sincerely,

Mark Weiss
President and CEO



Manufactured Housing Association for Regulatory Reform

1331 Pennsylvania Avenue, NW e Suite 512 - Washington, DC 20004 - 202-783-4087 = Fax 202-783-4075 = mharrdg@aol.com

February 20, 2018

VIA FEDERAL EXPRESS AND ELECTRONIC SUBMISSION

Regulations Division

Office of General Counsel

U.S. Department of Housing and Urban Development
451 7% Street, S.W.

Room 10276

Washington, D.C. 20410-0500

Re: Regulatory Review of Manufactured
Housing Rules -- Docket No. FR-6075-N-01

Dear Sir or Madam:

The following comments are submitted on behalf of the Manufactured Housing
Association for Regulatory Reform (MHARR). MHARR is a Washington, D.C.-based national
trade association representing the views and interests of producers of manufactured housing
regulated by the U.S. Department of Housing and Urban Development (HUD) pursuant to the
National Manufactured Housing Construction and Safety Standards Act of 1974 (42 U.S.C. 5401,
et seq.) (1974 Act) as amended by the Manufactured Housing Improvement Act of 2000 (2000
reform law). MHARR was founded in 1985. Its members include mostly smaller and medium-
sized independent manufactured housing businesses from all regions of the United States."

L INTRODUCTION

On January 26, 2018, HUD published a Notice and Request for Comment (Notice) in the
Federal Register? seeking public comment regarding a HUD review “of all current and planned
federal regulation of manufactured housing” pursuant to Executive Order (EO) 13771 (“Reducing
Regulation and Controlling Regulatory Costs™), issued by President Trump on January 30, 2017
and BExecutive Order 13777 (“Enforcing the Regulatory Reform Agenda™) issued on February 24,
2017. By the express terms of the HUD Notice, this review includes and embraces not only “all”

1All MHARR members are “small businesses” as defined by the U.S. Small Business Administration (SBA) and are
“small entities” for purposes cf the Regulatory Flexibility Act (5 U.S.C. 601, &t seq.).
2 See, 83 Federal Register No. 18, January 26, 2018 at pp. 3635, et seg.

Preserving the American Dream of Home Ownership Through Regulatory Reform






and uncertainty, affecting a significant number of diverse stakeholders and government officials
at t.he state and local level. Accordingly, MHARR urges HUD to complete this rulemaking —
which would advance the objectives of EOs 13771 and 13777 —in an expeditious manner.

C. HUD SHOULD WITHDRAW ITS 2010 “INTERPRETIVE
RULE” REGARDING THE STATUTORY ROLE OF THE MHCC

The Manufactured Housing Consensus Committee, as recommended by the National
Commission on Manufactured Housing, was established by Congress as the centerpiece program
reform of the 2000 law. The MHCC was designed to have presumptive authority to review and
comment on virtually all HUD actions affecting the federal standards and enforcement regulations,
and their interpretation, and to develop its own standards and enforcement proposals.*?> The 2000
law thus includes specific statutory mandates as to the types of matters that must be brought before
the MHCC (i.e., proposed new or revised standards or enforcement regulations, interpretations,
and changes to enforcement-related policies and practices) and when those matters must be
brought to the MHCC (i.e., in advance, or be deemed “void” under section 604(b)(6)). It also
establishes specific substantive (i.e., section 604(e)) and procedural requirements (i.e., section
604(a)) for MHCC consideration of those matters, as well as actions the Secretary must take with
regard to MHCC recommendations (i.e., sections 604(a)(5) and 604(b)(3)-(4)), which can only
become operative with the approval of the Secretary.

HUD, however, has consistently attempted to limit and/or erode the substantive role of the
MHCC through an unduly narrow interpretation of the 2000 reform law. First, in a May 7, 2004
opinion letter, HUD interpreted the 2000 law to limit the review and comment authority of the
MHCC solely to the federal standards and those enforcement regulations that “seek to assure
compliance with the construction and safety standards.” Thus, by unilateral interpretation of the
2000 reform law, HUD sought to emasculate the statutory authority of the MHCC to consider and
address crucial program matters such as regulations related to the program user fee, payments to
the states, program budgeting, the use of contractors and the use of separate and independent
contractors, among others things, together with a host of other decisions, policies and practices
affecting the cost and availability of manufactured housing, but not constituting a formal standard,
regulation or Interpretive Bulletin.

Subsequently, on February 5, 2010, HUD issued an “interpretive rule,” without prior notice
or opportunity for public comment, which effectively divested the MHCC of nearly all its authority
under section 604(b)(6) of the 2000 reform law, to review and comment on a wide range of HUD
actions involving enforcement policies and practices that do not fall under the formal
Administrative Procedure Act (APA) definition of a “rule.”*?

42 This expansive view of the authority and jurisdiction of the MHCC was embraced by all the program stakeholder
groups represented on the MHCC (see, February 17, 2004 MHCC letter to HUD Secretary Alphonso Jackson,
paragraph 2 and related August 11, 2004 MHCC Resolution) and the entire manufactured housing industry (see, June
1, 2004, Coalition to Advance Manufactured Housing, “Analysis of HUD’s Interpretation of the Role and Authority
of the Manufactured Housing Consensus Committee” generally and at pp.7-8).

43 See, 75 Federal Register No. 24, February 5,2010, “Federal Manufactured Home Construction and Safety Standards
and Other Orders: HUD Statements That Are Subject to Consensus Committee Processes.”

20



In addition to these sham limitations on the role of the MHCC, HUD has also sought to
manipulate the composition of the MHCC to achieve the substantive results that it prefers. In
addition to appointing single-issue advocates to the MHCC, and individuals with no “background
and experience” in manufactured housing, as required by the 2000 reform law,**HUD, for nearly
a decade, has totally excluded collective industry representation on the MHCC, at the same time
that it has appointed multiple collective-consumer organization representatives. This not only
constitutes overt discrimination against the industry — denying it the benefit of its collective and
institutional memory, knowledge, know-how and expertise within 2 uniquely complex regulatory
system and framework — but lacks any substantive or supporting basis in applicable law or policy.

Through all of these actions, HUD has effectively excluded from MHCC consensus review
and comment, significant program decisions concerning enforcement, inspections and monitoring
(such as its entire program of expanded in-plant regulation and the delegation of de facto
governmental authority to its program monitoring contractor) which substantially impact the cost
and affordability of manufactured housing for consumers — contrary to the letter of the 2000 reform
law and to the ultimate detriment of consumers and other program stakeholders.

HUD has claimed, in support of these actions, that “as a private advisory body not
composed of federal employees, the MHCC does not have HUD’s responsibilities for public safety
and consumer protection.” Thus, according to HUD, “the Department must ... remain free of the
MHCC process to make program decisions that would not be considered rules under the
Administrative Procedure Act.” This issue, however, was fully addressed during the legislative
process leading to the 2000 reform law and is precisely why the MHCC issues recommendations
that do not have the force of law unless they are approved by the Secretary and promulgated
through notice and comment rulemaking.

Since the power of the MHCC is statutorily confined to recommendations, the law is very
broad in identifying the types of HUD actions that must be brought to the MHCC for prior review
and comment. In addition to standards, enforcement regulations and interpretations of both, as
addressed by sections 604(a) and 604(b) respectively, the “catchall” section of the 2000 reform
law, 604(b)(6), was designed to ensure that virtually all quasi-legislative actions of the Department
-- as contrasted with quasi-judicial enforcement activities -- whether characterized as a “rule” or
not, to establish or change existing standards, regulations and inspection, monitoring and
enforcement policies or practices, would be subject to review, consideration and comment, prior
to implementation, by the MHCC. This section, which deems any such action “void” without prior
MHCC review, was specifically included in the law — and broadly stated -- as a remedy for past
abuses where major changes to enforcement procedures and the construction of the standards were
developed behind closed doors and implemented without rulemaking or other safeguards.

The 2000 reform law, consequently, addresses the claims made in HUD’s 2004 opinion
letter by limiting the power of the MHCC to recommendations, not by severely limiting the actions
subject to MHCC review as HUD claims. Moreover, to construe section 604(b)(6) to apply only

to formal rules — as in HUD’s 2010 “interpretive rule” -- makes no sense. because such rules are,
by definition, already subject to rulemaking and public comment anyway under the Administrative

Procedure Act (“APA™). Further, such a construction, effectively construing section 604(b)(6) to
simply be a restatement of sections 551 and 553 of the APA, violates basic cannons of statutory

4 Gee 42 U.S.C. 5403(2)(3)(B)().
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construction. Given that Congress, in enacting the 2000 reform law, is presumed to have been
aware of the relevant, pre-existing APA sections, such a construction: (1) improperly renders
section 604(b)(6) mere surplusage; (2) fails to give (the common and ordinary) meaning to every

word and provision of the 2000 reform law; and (3) fails to broadly and liberally interpret a clearly
remedial statutory provision.

Both the plain language of the relevant provisions and the structure of section 604, show
that section 604(b)(6) was designed to ensure a broad opportunity for stakeholder review and
comment on program actions through the MHCC consensus process. HUD’s attempt to restrict
that opportunity through its 2010 “Interpretive Rule,” accordingly, has misconstrued the law and
has unlawfully limited the role of the MHCC as envisaged by Congress. As a result, the F ebruary
5, 2010 HUD “Interpretive Rule,” is a regulatory action that should be repealed pursuant to EOs
13771 and 13777. Moreover, the collective representation of the industry on the MHCC should
be restored with the appointment of full-time staff representatives to the MHCC from both
MHARR and MHI.

D. HUD SHOULD WITHDRAW AND REPEAL CERTAIN
“OPERATING PROCEDURES” AND RELATED MIEMORANDA

1. HUD SHOULD WITHDRAW ALL “OPERATING
PROCEDURES” MEMORANDA AND MATERIALS
RELATING TO EXPANDED IN-PLANT REGULATION

HUD’s program of expanded in-plant manufactured housing regulation, initiated in 2008
with no evidence of systemic deficiencies in the then-existing regulatory model (seemingly
designed to sustain and generate substantial additional revenues for the program’s entrenched, 40-
year, de facto sole-source monitoring contractor in the face of a significant decline in manufactured
housing production), and implemented in all phases by HUD in 2014, is a premier illustration of
the Department’s regulatory over-reach and violation of key reform provisions of the 2000 law —
and resulting harm to the program, the industry and consumers of affordable housing.

Originally characterized as “cooperative” and “voluntary” by HUD,* this program which,
according to the Department itself, fundamentally changed the focus, basis and emphasis of HUD
in-plant production regulation,**was subsequently re-characterized as “not voluntary” by the
Department, with no public process — in violation of both the 2000 reform law and the
Administrative Procedure Act (APA) - in 2010.” Since August 2014, this program has been
enforced on a mandatory basis through arbitrary, subjective and costly in-plant “audits” conducted
by HUD’s “monitoring” contractor,* based on criteria exceeding the existing HUD Manufactured

45 See, MHARR March 4, 2010 letter to William W. Matchneer, 111, Associate Deputy Secretary for Regulatory Affairs
and Manufactured Housing.

46 See, Minutes, Manufactured Housing Consensus Committee meeting, June 17, 2008 at p. 2. “Inspectors currently
look at number of errors rather than a quality system. HUD will be directing their resources to be aimed at quality

control system[s].”

47 See, HUD (William W. Matchneer, III, Associate Deputy Assistant Secretary for Regulatory Affairs and
Manufactured Housing) Memorandum dated March 3, 2010.

48 The Institute for Building Technology and Safety (IBTS) has held the HUD manufactured housing program
“monitoring” contract (albeit under differing corporate names) continuously since the inception of federal regulation
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CoautioN To ADVANCE
IMIANUFACTURED HousINe

June 1, 2004

ANALYSIS OF HUD’S INTERPRETATION OF THE ROLE AND AUTHORITY

OF THE MANUFACTURED HOUSING CONSENSUS COMMITTEE

I. INTRODUCTION

On February 17, 2004, the Manufactured Housing Consensus Committee ("MHCC" or "Committee")
established by the Manufactured Housing Improvement Act of 2000 ("2000 Act") wrote to the Secretary of
the Department of Housing and Urban Development ("HUD" or "Department") seeking the Department's
opinion regarding the scope and extent of the Committee's jurisdiction to initiate or review actions of the
Secretary pertaining to the federal regulation of manufactured housing pursuant the National
Manufactured Housing Construction and Safety Standards Act of 1974 as amended ("Act"). In relevant part
the Committee's letter stated:

"It is the Committee's opinion that the terms 'procedural and enforcement regulations’ cited
in subsections 604(b)(1) and (2) and 'procedural or enforcement regulations' cited in
subsection (b)(3) refer to "any...regulations, inspections, monitoring or other enforcement
activities that constitutes a statement of general or particular applicability to implement,
interpret, or prescribe law or policy by the Secretary," as stipulated in subsection (b)(6), and
as such, must be submitted to the Committee as per subsection 604(b)(3). * * * The
Committee members desire this issue to be resolved and hereby formally request that a
definitive interpretation be made by HUD."
(Emphasis in original).

On May 7, 2004, HUD responded to this request with an opinion letter setting forth its official
construction of the 2000 Act with respect to the authority of the Committee. The essential thrust of HUD's
interpretation is that the jurisdiction of the MHCC is limited to the consideration of (i) construction and
safety standards; (ii) procedural and enforcement regulations that "seek to assure compliance with the
construction and safety standards;" and (iii) interpretative bulletins construing either the standards or
"procedural and enforcement regulations” as defined by HUD under category (ii). HUD's rationale for this
interpretation is summarized in its letter as follows:

"Not all manufactured housing program activities are subject to MHCC review under the
section 604 procedures. The scope of section 604 is necessarily limited, since a private body
cannot by law perform inherently governmental functions, such as making operational and
administrative judgments related to budget requesis program expenditures, particular
enforcement cases, and procurement decisions. In section 604, Congress provided ... extra-
APA [Administrative Procedure Act] procedures only for construction and safety standards,
procedural and enforcement regulations, and interpretative bulletins issued to clarify the
meaning of any construction and safety standard or procedural and enforcement regulation.
* * * Congress did not expressly define "procedural and enforcement regulations' in section
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604(b) of the Act or elsewhere. With respect to the manufactured housing program, though, the term

1

procedural and enforcement regulations' has historically referred to regulations that seek to assure
compliance with the construction and safety standards. It is consistent with the [2000 Act ... to

continue to apply the term ‘procedural and enforcement regulations' to regulations assuring

compliance with the construction and safety standards.”
(Emphasis added).

HUD's response, accordingly, construes the role and authority of the MHCC much more narrowly
than the Committee itself, as expressed in its inquiry letter of February 17, 2004. HUD asserts that this
constrained jurisdiction is consistent with the language and structure of the 2000 Act. A careful analysis of
the 2000 Act, however, based on the rules of statutory construction that a court would actually apply in
resolving this issue, demonstrates that HUD's interpretation is plainly erroneous and would strip the
Committee of authority that Congress clearly intended it to have. Because the Consensus Committee is the
cornerstone of the reforms that Congress sought to achieve in the 2000 Act, it is absolutely essential that this
matter be addressed properly by HUD.

. ANALYSIS

As a statutory creation of Congress, the role and jurisdiction of the MHCC is wholly defined by the
Act by which it was established. The scope of its jurisdiction is thus determined by the express language
of the 2000 Act, according to its plain meaning. See, O’Kane v. Apfel, 224 F.3d 686 (7* Cir. 2000) (When
interpreting congressional statutes, Court looks first at the plain language of the statute.) There are,
however, judicially-recognized rules of construction that guide the basic analysis of any statute -- several
of which are applicable in this instance.

At the outset, courts have universally recognized that a statute must be construed in such a fashion
that every word is given effect. See, e.g., United States v. Nordic Village, Inc., 112 S.Ct. 1011, 117 L.Ed.
2d 181 (1992)(Statute must, if possible, be construed in such a fashion that every word has some operative
effect), Beisler v. Commissioner of Internal Revenue, 814 F.2d 1304 (9th Cir. 1987)(Court must give effect
to all words used by Congress). Furthermore, remedial legislation, such as the 2000 Act, is to be construed
liberally, in order to fully effectuate its statutory purpose. See, e.g., Hull Co. v. Hauser's Foods, Inc., 924
F.2d 777 (8th Cir. 1991). Indeed, where a statute, such as the 2000 Act, is passed by Congress to cure a
perceived defect in a prior law, such as the non-mandatory nature of the former Advisory Council -- the
statutory predecessor to the MHCC - and HUD's failure to properly consult with it, the curative legislation
is entitled to "particular deference.” See, Counsel v. Dow, 849 F.2d 731, 738 (2d Cir. 1988). It does not
appear, however, that HUD's construction of the 2000 Act comports with any of these requirements.

Insofar as there is no dispute as to the Committee's authority to initiate and review proposed
standards, this analysis will focus exclusively on the MHCC's jurisdiction with respect to matters other than
federal manufactured home construction and safety standards.’

As HUD correctly notes in its document, the jurisdiction of the Consensus Committee regarding
matters other than standards, per se, is primarily defined by sections 604(b)(1), (b)(2), (b)(3) and (b)(6) of
the 2000 Act. Those sections provide, in relevant part:

! There can be no dispute, as set forth in greater detail below, that the model installation
standard being designed by the Consensus Committee is in fact a "manufactured home construction
and safety standard" as defined by the Act and that the MHCC has continuing authority to submit
proposals within this area.
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"(1) Regulations -

The Secretary may issue procedural and enforcement regulations and revisions to existing
regulations  as necessary to implement the provisions of this chapter. The consensus
committee may submit to the Secretary proposed procedural and enforcement regulations and
recommendations for the revision of such regulations.

(2) Interpretative Bulletins -

The Secretary may issue interpretative bulletins to clarify the meaning of any Federal
manufactured home construction and safety standard or procedural and enforcement
regulation. The consensus committee may submit to the Secretary proposed interpretative
bulletins to clarify the meaning of any Federal manufactured home construction and safety
standard or procedural and enforcement regulation.

(3) Review by Consensus Committee -
Before issuing a procedural or enforcement regulation or an interpretative bulletin -

(A) The Secretary shall -

(i) submit the proposed procedural or enforcement regulation or interpretative bulletin to the
consensus committee; and

(ii) provide the consensus committee with a period of 120 days to submit written comments
to the Secretary on the proposed procedural or enforcement regulation or the interpretative

bulletin.

(4) Changes -

Any statement of policies, practices, or procedures relating to construction and safety
standards, regulations i tions, monitoring, or other enforcement activities that constitutes

a statement of general or particular applicability to implement, interpret or prescribe law or
policy by the Secretary is subject to subsection (a) of this subsection or this subsection. Any

change adopted in violation of Subsection (a) of this section or this subsection is void."
(Emphasis added).

It is important to note that nowhere under section 604 -- (a) or (b) -- may any proposal,
recommendation or comment of the MHCC become law or official policy without some further action by
the Secretary -- either via approval or modification.

A. The Scope of Section 604 is Not Limited by the
Doctrine of Delegation of Governmental Functions

HUD's first argument to constrain the jurisdiction of the Consensus Committee is presented without
support as a fait accompli, as follows: "The scope of section 604 is necessarily limited, since a private body
cannot by law perform functions, such as making operational and administrative judgmentsrelated to budget
requests, program expenditures, particular enforcement cases, and procurement decisions."

At the outset, it is inaccurate to characterize the Consensus Committee as a "private body." The
Consensus Committee is a statutory Federal advisory committee established by Congress. As an advisory
committee, the Consensus Committee is bound not only by the provisions of the 2000 Act, but by the
Federal Advisory Committees Act ("FACA") as well, and is not purely "private" in nature.

Regardless of whether the Consensus Committee is "private" or quasi-governmental, however, it is
erroneous to assert that the Consensus Committee's authority must be limited under section 604 in order to
avoid an improper delegation of governmental authority. The reason, quite simply, is because section 604
does not delegate any final authority to the Consensus Committee on any issue. Even with respect to
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construction and safety standards under section 604(a), the role of the Consensus Committee is to submit
either its own proposals or comments on proposals made by the Secretary. None of the proposals or
copments of the Consensus Committee get to be law or official HUD policy unless they are approved --
either as submitted or modified — by the Secretary. All final decision-making authority remains with the
Secretary. The same is true under section 604(b). All final decision-making authority remains with the
Secretary.

Because all final decision-making authority under section 604 is vested in the Secretary, restrictions
on the jurisdiction of the Consensus Committee are not necessary to prevent an un-constitutional delegation
of inherently governmental authority. The product of the consensus process in all cases is arecommendation
to the Secretary, which the Secretary, a governmental official, is free to accept, modify, or reject. Because
the Secretary retains this ultimate authority, there is no delegation-based reason to limit the role of the
Consensus Committee as HUD attempts to do now. Indeed, at the time the 2000 Act was being crafted by
Congress, HUD lobbied against the automatic adoption of MHCC proposals after a set period of time,
precisely on the basis of improper delegation. Having succeeded in retaining full final authority, however,
HUD now wants to argue that allowing the MHCC to present consensus-developed recommendations
regarding budgets, expenditures and contracting, among others, would result in an improper delegation. As
long as the Act provides for final HUD authority, though -- which it does -- there is no possibility of an
improper delegation on any issue.

Thus, while the Consensus Committee has no proper role within quasi-judicial proceedings
conducted by HUD, there is no delegation-based reason for the Committee to be excluded from reviewing
or commenting on any of the other quasi-legislative tasks mentioned by HUD, such as budgets, expenditures
and procurement issues.

B. The Consensus Committee has Broad
Authority Under the 2000 Act to Submit
Proposed Regulations and Provide Pre-
Promulgation Review and Comment to HUD

Once HUD's unwarranted delegation argument is dispensed with, the authority of the Consensus
Committee becomes a pure question of the meaning and construction of the 2000 Act, aided by the judicial
cannons of statutory construction.

HUD maintains in its letter that Congress did not expressly define the term "procedural and
enforcement regulations" for purposes of section 604(b). In the absence of such a definition, HUD simply
declares that "the term 'procedural and enforcement regulation’ has historically referred to regulations that
seek to assure compliance with the construction and safety standards." HUD buttresses its contention that
the Committee may only address regulations seeking to assure compliance with the standards by noting that
section 604 is titled "Federal Manufactured Home Copstruction and Safety Standards.” These arguments,
however, ignore both the structure of the 2000 Act as well as the impact of seemingly minor, yet significant,
language variations in the 2000 Act.

Under section 604(b), the MHCC has two types of powers. The first is the power to propose
"procedural and enforcement regulations" and interpretative bulletins. The second is the power to review
and comment upon a broad range of program matters (as more fully described below) prior to any official
action by HUD regarding such matters.

(1). Power to Propose

Under 604(b)(1) and (b)(2), the MHCC has the authority to propose "procedural and enforcement
regulations" and interpretative bulletins clarifying either a standard or a "procedural and enforcement
regulation." While the term "procedural and enforcement regulation” is not defined within the 2000 Act,
"Manufactured Home Procedural and Enforcement Regulations" is the precise title of the regulations
promulgated by HUD at 24 C.F.R. 3282. Congress, under pertinent judicial authority, is presumed to have

—-4-



had knowledge of these regulations -- and their contents -- when it adopted the 2000 Act. See, Flora-
Miramontes v. LN.S., 212 F.3d 1133 (9™ Cir. 2000) (In interpreting statutes, Court of Appeals assumes that
Congress knows the law). By using words that are identical to the title of Part 3282, Congress plainly
intended for the Consensus Committee to be able to propose regulations concerning any topic or subject
addressed by Part 3282, or that properly should be included within Part 3282 including, but not limited to:
federal preemption; alternative construction; inspection and certification requirements; dealer and distributor
(now retailer) responsibilities; State Administrative Agencies; payments to the states; Primary Inspection
Agencies; consumer complaint bandling; and monitoring, among others. Conversely, there is nothing
whatsoever in the 2000 Act which states -- or even suggests -- that Congress intended for the Consensus
Committee to be precluded from proposing any regulation that would fall within the scope and purview of
the existing "procedural and enforcement regulations,” or that Congress when it referred to "procedural and
enforcement regulations," intended to refer to anything more restricted than the Part 3282 procedural and
enforcement regulations and regulations of the same type implementing new areas of responsibility assigned
to HUD and the MHCC under the 2000 Act.

(2). Power of Pre-Promulgation Review and Comment

The second power provided to the MHCC under 604(b) is the pre-promulgation power to review and
comment on certain proposed actions of the Secretary. Section 604(b)(3) provides that the Secretary must
submit any proposed "procedural or enforcement regulation" or proposed interpretative bulletin to the
Comumittee for review and comments that the Secretary must then consider. Although the Committee in its
inquiry letter to HUD noted the distinction between the terms "procedural and enforcement regulations" in
604(b)(1) and (b)(2), and procedural or enforcement regulations” in 604(b)(3), HUD's response letter ignores
the distinction between the exact conjunctive reference to Part 3282 "procedural and enforcement
regulations” in the sections governing the types of proposals the Committee may submit to the Secretary,
and the disjunctive "or" reference to the types of regulations that the Secretary must present to the
Committee for review.

One cannot, consistent with the rules of statutory interpretation, simply ignore the distinction
between the "and" and "or" language. Significantly, the term "procedural and enforcement" is used in both
sections (b)(1) and (b)(2), dealing with proposals that the Committee can initiate, while "procedural or
enforcement is used twice in section (b)(3), dealing with regulations and interpretations that must be
submitted to the Committee for pre-promulgation review and comment. The use of "and” in two different
places and the use of "or" in two different places in 604(b)(3) — defining a different type of power from
604(b)(1) and (b)(2) -- cannot be presumed to be an accidental drafting error, or somehow irrelevant or
meaningless. Rather, the "or" language in section 604(b)(3) must be given its common and ordi
meaning. See, Ruben v. Department of Health and Human Services, 22 Cl. Ct. 264 (1991)(Ordinarily,
unless strict grammatical construction frustrates legislative intent, the term "or" in a statute is given a
disjunctive interpretation, so that portions of the statute before and after the word "or" are treated as
disconnected).

In order to give the word "or" meaning, the necessary conclusion is that the Committee's pre-
promulgation review and comment jurisdiction under section 604(b)(3) is broader than its power to propose
under sections 604(b)(1) and (b)(2). Under the plain meaning of the word "or," section 604(b)(3) requires
the Secretary to submit any proposal dealing with either procedural or enforcement matters to the Committee
for review and comment. The Committee's review power, accordingly, is not limited merely to those topics
and subjects embraced by the 3282 procedural and enforcement regulations. Rather, it extends to all

2 Congress must be presumed to have anticipated that new regulations -- of the same type as already contained in
Part 3282 -- designed to implement the new areas of responsibility assigned to HUD by the 2000 Act including, but not
limited to, installation and dispute regulation, would likewise be included in Part 3282. Any effort by HUD to codify such
procedural and enforcement regulations outside of Part 3282, in order to defeat the jurisdiction of the Consensus Committee,
should be rejected by the Committee as contrary to the letter and spirit of the 2000 Act.
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regulations relating either to program procedures or enforcement matters. Thus the Committee is entitled
to review regulations pertaining to such matters as payments to the states (affects enforcement); installation

programs (affects enforcement); dispute resolution (procedural); and the program budget (affects
enforcement), among others.

This broad construction of section 604(b)(3) review and comment authority is bolstered and
supported by section 604(b)(6), not limited by that section as HUD suggests. HUD asserts that: "The phrase
‘construction and safety’ at the beginning [of 604(b)(6)] and the phrase "or other enforcement activities at
the end...limit the statements that are subject to the section 604(a) or (b) procedures. This limiting language
and the context and placement of this section...subject only statements on the construction and safety
standards and the enforcement of construction and safety standards to being found void if they are not issued
in accordance with the applicable procedures.” Once again, in relevant part, 604(b)(6) states:

"Any statement of policies, practices, or procedures relating to construction and safety

standards, regulations, inspections, monitoring or other enforcement activities that

constitutes a statement of general or particular applicability to implement, interpret, or

prescribe law or policy by the Secretary is subject to subsection (a) of this section or this

subsection [(b)]. Any change adopted in violation [of this requirement] is void."
(Emphasis added).

Section (b)(6) was included in 604 to act as a catchall provision. It was intended — as discussed in
negotiations (described in the legislative history of the 2000 Act) that industry and consumer representatives
participated in -- to make certain that virtually any change in the policies, practices or procedures of the
federal program would be subject to pre-promulgation MHCC review and comment. This addition to the
2000 Act was designed to avoid the repetition of situations in the past that had seen HUD routinely adopt
policy and practice changes without public notice or comment. It was intended to ensure at least some level
of balanced input by program participants in a broad range of program decisions. Because of this intent, the
wording of section (b)(6) is necessarily broad. Its reach extends beyond formal regulations and interpretative
bulletins, as addressed in sections (b)(1)-(b)(3), to deal with program "policies, practices and procedures."

HUD makes much of this section as being a limitation, but when reviewed in context, it is extremely
broad. Under 604(b)(6) the "policies, practices and procedures" subject to MHCC review need only "relate
to" the categories that follow. Put differently, the policy, practice or procedure need only pertain to, impact,
affect, or concern the categories that follow. And the categories that follow are broader than the prior
language of (b)(1)-(b)(3). Thus, 604(b)(6) refers not to "procedural and enforcement regulations" as in
604(b)(1) and (b)(2) or "procedural or enforcement regulations," as in 604(b)(3), but all regulations, as well
as "standards...inspections, monitoring, or other enforcement activities."

Clearly, if Congress had wanted to limit the scope of 604(b)(1)-(b)(3), as HUD contends, it would

. have placed the limitations within those sections, not in a later section that is clearly designed to be a catchall

for various administrative actions that might not fall within the precise definitions of (b)(1)-(b)(3), but that

Congress nevertheless believed should be reviewed and commented upon by the MHCC. To suggest that

the catchall somehow limits previous sections effectively turns the 2000 Act on its head and subverts its
plain language and intent.

C. Limitations on the Committee's Authority
Are Not Implicit in Sections 605, 607 or 625

HUD also asserts that Congress' direction to the MHCC in section 605(b)(1) to develop a model
installation standard somehow limits its authority. HUD thus states: "Specific statutory authorization for
the MHCC's involvement would be unnecessary if Congress intended the MHCC to have a role in every
activity under the Act."

The rejoinder to this argument is simple. Installation standards are, by their nature, "standards”
pertaining to the performance of a manufactured home. Under section 604(a), the MHCC could have
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