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Section Il
Asset Management

Chapter 8
Operators and Management Agents

Production, Chapter 8, Operator and Management Agent Analysis; deals at length with the
necessary qualifications for Operators and Management Agents of newly insured projects, and it
also addresses required elements of the relevant contractual documents. The purpose of this
Chapter is to describe the Office of Residential Care Facilities’ (ORCF) ongoing expectations

and monltorlng of such Operators and Management Agentsan&alse%&desenbe%h&ppeeedwes

It is the responsibility of the Borrower to determine how to best organize the project and
establish an effective means to oversee the operation of an insured project. In those instances,
where the Borrower decides to engage an Operator and/or Management Agent, the establishment
of an effective relationship among the Borrower, the Operator and/or Management Agent, and
ORCEF, is critical to the success of the project over the life of the mortgage. ORCF’s principles
with respect to Borrower/Operator/Management Agent relationships are:

A. While ORCF will work with Operators and/or Management Agents and monitor their
performance, the Borrower shall remain responsible for a project's compliance with HUD
regulations and requirements. Such responsibility shall apply regardless of whether ORCF
also requires Operators and/or Management Agents to enter into regulatory or other
agreements that place responsibilities on those parties. ORCF expects that Borrowers will
oversee the performance of their Operators and/or Management Agents and take steps to

correct deficiencies as they occur, consistent with the eentrelting-decuments-Requlatory
Agreement(s), Security Instrument(s), and Program Obligations.

B. ORCF will not intercede in the relationship between Borrowers and their Operators and/or
Management Agents, except:

1. tTo review the qualifications of proposed Operator and Management Agent
candidates,
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2. teTo review the proposed contractual agreements between Borrowers and Operators
and/or Management Agents, and

3. te-assureTo monitor compliance with applicable-program requirements.

4. When a project exhibits risk.

To this end, ORCF requires that detailed Management Agent and Operator documents be
submitted (through the Mortgagee/Servicer) for ORCF approval prior to any proposed material
amendment ertermination-of a project’s Operator and/or Management AgentAgent’s documents.
For these purposes, an amendment is deemed material when it would substantially alter the scope
of responsibility of an Operator or Management Agent, whether that change in scope is an
increase or decrease in responsibility. In such circumstances, the Borrower shall submit the
request and supporting information to the Mortgagee/Servicer. The Mortgagee/Servicer must
review the request for completeness, accuracy, and eligibility, and submit to ORCF with a
recommendation for approval. In analyzing the request, the Mortgagee/Servicer shall adapt and
tailor the approach and analysis used in recommending an Operator or Agent as part of a firm
application (as set forth in Production, Chapter 8.8,):). The removal of any entities/participants
with financial or operational control of the Operator (or Management Agent) requires HUD prior
notification to ensure that participants with sufficient experience remain in place.

Ongoing Expectations for Operator
Performance

All HUD--approved Operators (defined at length in Production, Chapter 8.2) shall conduct all
project affairs in a complete and professional manner and comply with the following
requirements:

A. Be-approvedbySeek ORCF approval prior to participation.

B. Comply with all regulatory and program requirements, including without limitation:
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1. exeeutionExecution of a Healthcare Regulatory Agreement-Operator (Form HUD-
92466A-ORCF);

2. exeeutionExecution of a lease or other contractual agreement that is acceptable to
ORCEF; and

3. exeeutionExecution of other documents in a format as required by HUD, and as may
be determined by the nature of the transaction and the structure of the organization.

C. Respond timely to any requests from HUD for project operating data.
D. Provide evidence of insurance coverage in accordance with HUD requirements.

1. Professional Liability Insurance coverage must be consistent with Production,
Chapter 14, Insurance Requirements.

2. ProepertyAny additional property insurance as-required and-as-agreed-inby the lease or
other operating agreement.

E. Satisfy HUD requirements regarding financial accounting and reporting, including without
limitation:

1. preperhyProperly maintaining books and accounts in accordance with Program
Requirements and as to allow for audit of the project;

2. maintairingMaintaining the HUD-required eperating-aceeunt;accounts in accordance
with the approved cash flow chart and service agreements approved by HUD.

3. submittingSubmitting to Mortgagee/Servicer (and also to ORCF directly if requested)
quarterly and year-to-date certified financial reports, consistent with Program
Requirements and as addressed in Asset Management, Chapter 4;

4. providingProviding answers to specific questions posed by ORCF, and
5. adheringAdhering to all other financial guidelines of HUD.

F. In accordance with Program Requirements, including without limitation the Operator
Regulatory Agreement and Asset Management, Chapter 3 of this Handbook, electronically
notify the Mortgagee/Servicer and ORCF of survey or other matters placing the project’s
licensure or funding at risk. Please see Servicer's Notification to HUD of Risks to Healthcare
Project, form HUD-93334-ORCF and Operator's and/or Borrower’s Notification to HUD of
Threats to Permits and Approvals, form HUD-93335-ORCF.

G. Maintain the project in accordance with the lease (or other Borrower-Operator contractual
agreement, as applicable) and program requirements.
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131 H. Comply with all applicable fair housing and civil rights laws and requirements.
132

133 I. Maintain in full force and effect at all times, each of the permits and approvals of the

134 healthcare project, including the state-issued operating license and any other authorizations,
135 consents, approvals, permits, actions, filings and/or certifications necessary to operate the
136 project. {Referto-Healtheare RegulatonAgreement-Operator-Please sce Scrvicer's

137 Notification to HUD of Risks to Healthcare Project, form HUD-93334-ORCF and Operator's
138 and/or Borrower’s Notification to HUD of Threats to Permits and Approvals, form HUD-
139 93335-ORCF.

140

141 J. Engage the services of an independent consultant, if required by ORCF, at its expense, to
142 alleviate project operating deficiencies that have been identified by ORCF. All such

143 consultants must be approved by ORCF prior to such engagement.

144

145 K. Implement and maintain a risk management program meeting ORCF requirements, in

146 accordance with Program Obligations. (See Production, Chapter 2)

147

148 L. MaintainThrough the Lender, maintain regular communications with the assigned ORCF
149 representative Asset Management and provide prompt notification for all urgent financial,
150 operational and/or regulatory compliance issues. Please see Servicer's Notification to HUD
151 of Risks to Healthcare Project, form HUD-93334-ORCF and Operator's and/or Borrower’s
152 Notification to HUD of Threats to Permits and Approvals, form HUD-93335-ORCF.

153

154

Ongoing Expectations for Management
Agent Performance
155

156  “Management Agent” is a term defined in Production, Chapter 8.3. A Management Certification
157  — Residential Care Facility (Form HUD-9839-ORCF) shall be required for any entity that is

158  directing-the-day-to-day-functions-of a-healthecareprojectserving in that capacity with respect to a
159  management agreement; and is not required to execute the Operator Regulatory Agreement

160  under the criteria of Production, Chapter8Chapter 8.2. If, however, that entity is required to

161  execute the Healthcare Regulatory Agreement-Operator), pursuant to any of the criteria in

162  Production, Chapter 8.2, then the Management Agreement that entity executes must incorporate
163  subordination language approved by HUD. The requirements and responsibilities of

164 Management Agents are descrlbed in detail in the M&nagemen%@e#ﬁﬂeaﬁen—ResﬂenﬂaL@acFe
165
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189  The Management Certification is applicable to the Borrower (or Operator, depending on the
190  particular contractual structure) and Management Agent. The separate parties together certify that
191  they will comply with HUD requirements and contract obligations, execute an acceptable
192  Management Agent agreement, and further-that no payments have been made to the owner in
193  return for awarding the management contract to the Management Agent and that-such payments
194  will not be made in the future. Management Agents must also comply with all applicable fair
195  housing and civil rights laws and requirements.

196
197
Expectations for Consultant and Contractor
Performance
198

199  Borrowers, Operators and/or Management Agents may, without ORCF’s consent, (but as limited
200 by Program Obligations, the operating lease and the management agreement, as applicable),

201  engage consultants or contractors to provide assistance and/or guidance in specialized areas.

202  Certain engagements of consultant services, such as the hiring of legal counsel, are for services
203 clearly beyond the traditional scope of managerial expertise. Other such engagements may be
204  for consultants that offer a highly specialized skill in a narrow area of project operations, such as
205  pharmacy, psychiatry, rehabilitation management and case coding, and are generally advisory in
206  scope and for a negotiated fee over a limited period of time.

207

208  Consultants are distinguished from Management Agents as follows:

209

210 1. Consultants make recommendations and have no contractual or other authority to
211 commit or exact resolutions of their own.

|212 2. Consultants advise on matters within specific areas of expertise for a specific time
213 frame.
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3. Consultants do not have overall responsibility for resident care and for the operations
that support that care, as outlined in Production Section 1, Chapter 8.5.

An entity that is providing back-office support but does not meet the definition of a HUD
Management Agent would fall into a Contractor role and may be paid a reasonable fee from

project funds.

If an entity;-whi Operator to 0 is found by
HUD to have prOJect eemm%men%authorltles or teJee is pr OV|d|ng a Wlde scope of managerial or
operational resident care services-over-an-extended-time-period, ORCF may deem the consultant
to be a Management Agent and may require that the entity be reviewed and approved as a
Management Agent.
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