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Section Il
Asset Management

Chapter 7

Change mr-Ownership:

Frapster-of Physieal
AssetsParticipants

71 Introduction

This-chapterChange of Participant transactions (also called CHOPs in ORCF) encompass three

types of application submissions: Change of Borrower (formerly known as a Transfer of
Physical Assets or TPA), Change of Operator, and Change of Management Agent. This chapter
will cover the procedures for processing changes in all three entity types. A CHOP transaction
is required for any proposed change to a Controlling Participant, as defined in Housing Notice H
16-15 or any successor Notice.

As used in this Chapter, “Principal” or “Participant’” are used interchangeably with “Controlling
Participant” as defined in 24 C.F.R. 200 Subpart H, Housing Notice H 16-15, and any successors
thereto.

In the application for a Change of Participants, Lenders should disclose any matter that could be
of reputational risk (financial or other material risk) for any participant in the project whether
they are a Controlling Participant or not. This Chapter lays out the procedures that all parties

WI|| follow to ensure that new part|C|pants are approprlately vetted and obllgated to perform the

The removal of or change in capacity of a Controlling Participant also requires HUD review and
approval (i.e. of updated Org Docs, APPS, Consolidated Certifications) though ORCEF’s review
will be more limited than a CHOP.

Section 232 Handbook, Section III, Asset Management, Chapter 7 Page 1

This is a DRAFT document for posting on the Drafting Table to collect voluntary industry feedback.




40
41
42
43
44
45
46

47
48

49

50
51

52
53
54
55

When a facility is facing exigent circumstances, it may be necessary to make changes to the
participants (Borrower, Master Tenant, Operator or Management Agents). ORCF and the

Mortgagee/Servicer expect to be notified immediately and will work expeditiously to review the

CHOP submission in accordance with this section and pursuant to any related discussions with

ORCEF.

Each CHOP transaction will have one or more transaction codes as follows:

Transaction Code Description
(1) Change of Borrower (entity)
(2) Change of Borrower’s Controlling
Participant(s)
(3) Change of Borrower’s Internal Revenue
Service (IRS) reporting structure (i.e.
Borrower is converting from LP to LLC but
all Controlling Participants remain the same)
(4) Change of Operator, Operator's Controlling
Participant(s), Master Tenant, or Master
Tenant's Controlling Participant(s)
(5) Change of Management Agent
(6) Change of Management Agent’s Controlling

Participants

For the CHOP application, the parties must submit the documents provided in the checklist that

correspond to the appropriate transaction code:

Type of Transaction Change of Change of Change of
Borrower: Operator: Management Agent:
(1), (2), or (3) 4 (5) or (6) only
(can also include (4) | (can also include (5)
(5) or (6)) or (6))
Checklist Change of Borrower | Change of Operator Change of
Checklist Checklist Management Agent
Checklist
Lender’s Narrative HUD-92266-ORCF | HUD-92266A-ORCF | HUD-92266B-ORCF

Submissions-hereir must be assembled, reviewed for completeness, accuracy and eligibility, and
submitted by the Mortgagee/Servicer to ORCF with a recommendation for approval. A
cheekhistThe checklists of the required application exhibits, which include the Lender Narrative,
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as well as the instructions for submitting the application isare posted on the Section 232 Program
Loan Servicing website.
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7.3 Transfer Fees
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TFheFor a Change of Borrower transaction, the Department imposes a fee of $0.50 per $1,000 of
the original face amount of the mortgage to cover the costs of administrative, legal, and fiscal

actlons that areview entalls Subsﬂtuﬂen—ef—prmerp&ls—mat—resr%m-a—ehange—m-eemrekef—the

#utLrewewAggllcatlon s that are not accompamed by the proper fee will be returned Wlthout
review. For applications that are reviewed by HUD and subsequently withdrawn, the fee paid to
HUD will be considered earned and non-refundable.

A. A-TFRA-Application-FeeAn application fee is roet-required whenfor all CHOP’s with
transaction codes (1) and (2), unless the new owner is obtaining a new FHA-irsured
mortgage at the time of the transfer-, or both parties to the transaction are non-profit entities.
A fee is not charged to process a change in Borrower type (3), Operator (4) or Management
Agent (5). See 24 C.F.R. 200.40(h).

B. CertaincomplexComplex transactions invelvingwith multiple transfers impacting a single
project may be subject to more than one TRAapplication fee:.

1. With transactions involving two transfers of title by deed, the-Director-of Asset
ManagementORCE will determine whether a second fee is required after consulting
with Field Counsel.

2. If the Director of Asset Management determines that a transaction or series of
transactions have been structured to avoid paying the application fee, the FRA
application will be rejected and new application(s) will not be accepted until the
required application fee(s) have been paid.
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7.4 Approval Authority

189

190 A ful-TFRAChange of Participant transaction includes an-nitial{semetimesreferred-to-as-a

191  preliminary} and a-final approval stage. The #nitialpreliminary approval efa-ful-TFRA-provides
192  the assignee with all HUD approvals needed for-the-deed-to-be-transferred-and the transaction to
193  be completed. ORCF will not grant approvals that are conditioned upon commitments being

194  issued from other sources. In limited circumstances, HUD has the discretion to issue a letter that
l195  acknowledges (if required by a third party) that once all FRACHOP requirements have been

196  satisfied, a preliminary approval letter will be issued.

197
198
| Initial-and Final-Approval Actions
199

200 A. initialPreliminary and final approval authority rests with the-ORCF.
201

202 B. ©OR 0 PA m-HUD
203 9%266—9RG|‘=}and—aHaeeempanymgdeeemen&aHen—At the end of the ORCF’s review
204 process, if the attached-instruments-are found-to-be-tn-order -and-the transfer proposal is
205 acceptable, HUD will issue a letter granting tnitiatpreliminary approval of the application.

206 This approval may be conditioned upon any-ORCFrequirement plus-necessary-changes-a
207 the-submitted-documents—fanycertain ORCF requirements being met to receive ORCF’s

208 final approval, and will authorize the execution of all remaining required iastruments.

209 documents. It is at this point that the parties to the transaction are authorized to transfer

210 possession-of-and-beneficial-interest-in-the project. The purchaser is not authorized to

211 transfer any interest in, take possession of, or assume the burdens and benefits of ownership
212 without the written approval of ORCF.

213

214 After the initialpreliminary approval letter is issued, the real-estate-transaction can close, and
215 all-of the documents approved by HUD can be executed and recorded along with any

216 additional items included in the initial approval letter. FheFRA

217

218 C. For final approval, certified copies of all executed and/or recorded documents, along with
219 any additional items required in the preliminary approval letter, together with the final

220 documents that were reviewed by HUD prior to preliminary approval, must be provided to
221 the AE within 45 calendar days from the date of the letter of preliminary approval, unless
222 additional time is granted by ORCF in writing. The Change of Participant transaction may
223 be completed based upon a certification by the applicant's attorney that the documents to be
224 executed and recorded are exactly as approved by HUD Iheiepmeﬁhepeqam

225 :

226

227

228

229

230

231

Section 232 Handbook, Section III, Asset Management, Chapter 7 Page 6
| This is a DRAFT document for posting on the Drafting Table to collect voluntary industry feedback.




232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261

262
263
264
265
266
267
268
269
270
271
272
273
274

E.D. ORCFmay-grantfinal-approvalofthe TRAORCF will grant final approval of the Change

of Participant transaction after it has approved the final documents and determined that any
additional requirements included in the initialpreliminary approval letter have been met.

FE. Reecords-inHUD s-database-Historical records associated with the Preperty+Bsubject

project will stayremain in HUD’s database upon completion of the sameCHOP. There will

also be no change in the FHA loan number or the project’s Property ID.

Procedures for Processing a Full TPA
ReviewChange of Participants Application
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Based-onproject-data-and-history-the-AE will review and assess each of the items in-this-section
to-determine-the-extent-ef review-necessary-provided in the application submission to achieve a
thorough understanding of the Berrower’s-proposed transaction. All project files must be
reviewed to evaluate the Berrowerand-proposed LesseefManagement-Agent'sControlling
artlc:lgant preV|ous performance and acceptabﬂW—th&l:essee#ManagemermAgenLepeFaﬂen&

the foIIowmg

1. The physical, financial and management operations must be fully acceptable, or
immediate corrections aremust be proposed and funded that are acceptable to ORCF.
Evaluation of any new Controlling Participants will follow the
Departmentrequirements outlined in Section 11, Chapter 6.1 A-M of this Handbook.

2. Capital improvement needs will be evaluated, and conditions may be imposed by the
ORCEF to ensure all capital repairs, upgrades, and replacements are made. Alf ORCF
determines repairs are required, a Borrower Certification addressing when such work
will be accomplished must be provided.

3. All known noncompliance and operating performance issues will be shared with the
BerrewerParticipant as soon as possible after the AE receives the transferCHOP
application. Fhe-Borrower-must-clearhy-understand-thatlf there are any issues,
addressing each item to theORCF’s satisfaction ef-the-Department-will-beis required
for initial ORCEF’s preliminary approval.
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4. Center for Medicare & Medicaid Services (CMS) and Nursing Survey Risk Reports,
as applicable, will be reviewed.

5. The application documents must be approved by the Office of General Counsel
(OGC). The AE and the HUD field attorney shall simultaneously review the

application based on the criteria set forth in this Handbook. If the proposed
transaction is deemed acceptable by HUD, ORCF will issue a preliminary approval

letter to the applicant. If the proposed transaction is unacceptable, the applicant shall
be notified accordingly and provided the reasons for such rejection.

NOTE: If the FRAChange of Participant includes a change in the Operator entity, then the

proeessCHOP will require the implementation of a new Healthcare Regulatory Agreement —
Operator (Form HUD-92466A-ORCF). This form includes requirements for a Risk
Management Program in Paragraph 7, and is applicable to all new Operators, irrespective of
compliance or performance risks detailed above.

B. Additionally, as applicable, procedures and requirements for the following will also be

reviewed:
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1. Accounts Receivable Financing, see Production, Chapter 15 and Asset Management,
Chapter 10;

2—Master Lease; (new, modified, or releases/terminations), see Production, Chapter 13
and Asset Management, Chapter 9.

3.2.0Operating_If a CHOP transaction impacts the structure of a Master Lease-and/or

—and, the Lender should
utlllze the appropriate CHOP checkllst to submit the requested modlflcatlons to the
Master Lease.

4.3.Project Capital Needs Assessment (PCNA), see Asset Management, Chapter 3.

For CHOP transactions, incoming entities are generally required to execute the newest version of
the HUD forms. This policy assists in ORCF's enforcement of "Program Obligations" which is
defined as a live requirement in the Requlatory Agreements. For all project-specific documents,
the newest OMB version must be used except where noted otherwise on the CHOP checklist or

approved by HUD. Documents that are shared across multiple projects (Master Lease and Cross-
Default Guaranty) generally do not have to be re-executed on a new form."

— Court Orders/Inheritances

If there is a change in ownership of the Borrower, Operator, Master Tenant, Management Agent,
or any controlling participants therein, that is the result of a court order or inheritance, ORCF
will require the Lender to submit a CHOP application within 60 calendar days of the court
order/inheritance effective date. While HUD’s Previous Participation regulation at 24 CFR
200.220(a)(2) prohibits HUD from requiring a Previous Participation review for transfers that
occur due to inheritance or court order, all other CHOP exhibits should be submitted so that
ORCEF can obtain updated business agreements, organizational documents, review healthcare
experience and credit worthiness, as applicable. The CHOP will not be subject to
approval/disapproval due to the court order/inheritance, but the review of the CHOP application
will provide ORCF the opportunity to consider risk mitigation strategies, such as requiring a
third part Risk Assessment or monthly financial reporting, when deemed necessary. Please also
note that the guidance above applies only to the initial involuntary transfer occurring by
operation of law (such as court order or inheritance). If the parties subsequently execute a
voluntary transfer after the initial involuntary one, ORCF does have the right to require a full
CHOP submission for the subsequent transfer.
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7.9 Special ConsiderationSecondary Financing

Seecendary-Fhanecing—Any portion of the purchase price that is not paid in cash at the time of
purchase is considered to be secondary financing. Secondary financing must be junior
(subordinate) to the FHA-insured mortgage or deed of trust and can be recorded or unrecorded.
Secondary financing includes all deferred financing=, financing secured by the project, financing
secured by collateral other than the project, or unsecured financing. Please see Production,

Chapter 3.15.
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ORCF must ensure that each project is monitored after initiatpreliminary approval or final
approval where applicable, to ensure that the conditions of approval are satisfied.

Monitoring should begin at the point when initial approval is issued and continue until such time
as all of the terms and conditions of the transfer have been satisfied. All required documents,
including the Regulatory Agreements, Riders, and/or Assumption/Assignment documents, if any,
must be executed in the form as reviewed and approved and conform to the terms and conditions
of initial approval within 45 calendar days, or with approved extensions of time.

Non-Compliance with Transfer

HUBORCEF will use the FRAChange of Participants process as an opportunity to enforce
compliance with regulatory agreement requirements that are not being followed and will not
grant final approval of the transfer until all financial, physical, and legal requirements are met.

A. If a scheduled payment, repair, or other requirement of the FRAChange of Participant
transaction, is not made as agreed under the terms of the transfer, the AE assigned to monitor
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the transfer must provide the BorrewerParticipant with written notice of non-compliance and
direct that appropriate corrective action be taken within the reasonable period of time
specified in the written notice of non-compliance.

B. B-—If the deficiency is not corrected within the period of time specified in the written notice
of non-compliance, the situation should be reported to the Workload Manager. The
Workload Manager should immediately consider all available options to enforce compliance.
Field and Regional Counsel may be consulted and, if necessary, OGC and/or the
Departmental Enforcement Center (DEC) may be requested to participate in developing a
plan of enforcement. The available remedies and Administrative Sanctions include: Civil
Money Penalty (as expressly authorized by 12 U.S.C. Sections 1735f-15(b)(1)), Limited
Denial of Participation (LDP), suspension, debarment, etc., as well as suit for specific
performance to enforce the conditions of the FRAChange of Participant transaction.

712 Project Capital Needs Assessment (PCNA)

A PCNA (in accordance with the Statement of Work as set forth in the Section 232 Handbook,
Production, Chapter 4-fora-Limited-Scope-PCNA) and Reserve for Replacement (R4R)

Analysis are required with a FRAChange of Participant transaction in the following situations:

e A PCNA or comparable reserve analysis has not been submitted to HUD in the previous
10 years; or
e |f the Borrower wishes to halt R4R Deposits.

7.13 Financial Statement Requirements

A. When-aFull-Fransferef Physical Assets-oceurs-the-eldThe previous Borrower is not
relieved of fiingthe obligation to file a final financial statement from the beginningstart of

their fiscal year untito the day of legal ownership change. The recording of new documents
also shall not release sellers of liability for pre-transfer violations of their Requlatory
Agreements or for (1) funds or property coming into their hands which, by the provisions
thereof, they are not entitled to retain; and (2) for their own acts and deeds or acts and deeds
of others that they have authorized in violation of the provisions thereof.

B. The Financial Assessment System (FASS) date is the date of legal ownership change (which

is either the date the deed is signed or recorded, as dictated by state law). The ORCF AE will
update the date in FASS as soon as ORCF is made aware of the transfer. FASS will
automatically calculate the reporting periods for old and new Borrowers. However, at the
time of filing of the first financial return for the new Borrower, the auditor may need to call

FASS Technical Assistance and request help with changing the reporting period in the filing
template that they use. A-finalPlease refer to the IREMS User Guide for complete details for

transferring the property. After the transfer, ORCF will update the HUD database to reflect
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the new Borrower, Operator and/or Management Agent information depending upon the
transaction.

C. The requirement for filing an audited financial statement mustis requlatory in nature and the

Department does not waive the requirement. However, when a project is newly mortgaged

close to the end of a fiscal year, the Borrower may request that the audit for the end of the

initial mortgage year be filedapproved as a “stub period” report to be folded into the next full

fiscal year audit. The request for submitting a “stub period” report depends on the individual

project's fiscal year-end date. If the FASS date is within 98120 days frem-the-date-of the
ncefar nf Dh Acco nd a¥a ad will he hi

notfiled-of the project's fiscal year end, this is considered a “stub period”, the owner may
request that the Department consider a deferment of the audit for this time period. The
following fiscal year's audit would be performed on both the following fiscal year and the
“stub period.” Guidance on how the owner may request a “‘stub period” deferment can be
found in the Industry User Guide for the Financial Assessment Subsystem - Multifamily
Housing (FASSUB 7.0), Chapter 9, Page 33, March 2013, revised January 2014.
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