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Mark-to-Market Section $ Subsequent Renewal ALithority

Vat-ious offices within the Office of General Counsel have been engaged in a vigorous
debate about provisions of the Multifamily Assisted Housing Reform and Affordability Act of 1997
(Title V of Pub. L. No. 105-65, October 27, 1997, 111 Stat. 1344, 1384, 42 U.S.C. 1437f note), as
amended (“MAHRA”). Specifically, substantial efforts have been expended to determine the
statutorily prescribed renewal authority for an expiring, or terminating, Section $ housing assistance
payment contract, initially renewed pursuant to Section 515(a) of MAHRA (the “Full Mark-To-
Market Renewal Contract” or “Initial Renewal”), for a project that has i’eceived the benefits of a
Mark-to-Market (“M2M”) Program debt restructuring (“Debt Restructciring”) cinder MAHRA. The
issue is whether the Secretary is authorized under MAHRA to accept an owner’s request for
subsequent renewals of the Full Mark-To-Market Renewal Contract (“Subsequent Renewal(s)”)
under Section 524 of MAHRA,’ or is the Secretary required to make Subsequent Renetval offers
cinder Section 515(a). The position of ocir respective offices is that the Secretary’s Subseqcient
Renewal authority under Section 5 15(a) for projects that underwent Debt Restructuring is
mandatory, not discretionary, and that Section 524 renewals are available only for pi-ojects that are
not, or will not he, the scibject of a Debt Restructuring. Our position is based on specific authority
in Section 5 15 as well as related M2M provisions in MAHRA, especially the prescriptive
reqtnrements in Section 514.

The procedures and recluirements for a Debt Restructciring are prepared by the Secretar (or
a PAE on behalf of the Secretary). pursuant It) Section 5 14(a). and ai-e expressed in a ‘‘Mortgage
Restructuring and Rental Assistance Sufficiency Plan (“Restructuring Plan’’), the terms and
conditions ol which are iiescrIe1 in Section 5 I 4.— Section 514(e) contains a prescriptive list of
reqLlicments that each RestrLictun nu Plan must contain. i ncludi ns.t a reqcn iement that the plan
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Thlto 101 lent iijtitnents b appl\ lit! Jfl )lerLLtine Cost adjiitiiicnt actor ctablihed under
t!uldelines established b\ the SecIetar\. Subsection 14(g). entitled “Rent teeIs. stales in

lra±aPh t I ) that. “[e]\eet as pio ided in pat aph 2) each RcstruetLlnng Plan “shall eNtablish

adiListed ient le\ els that ate ejui \ alent to r nts den ed I rum comparable piperties \Vhi Ic
clevelttpi n a Restrue un n Plan, trat.traph 2 authtwties use ot vents in C\CcSs ol c mpaiahIe ienis

udeet—based rents) under Ii mited ci reclilistanees and n er\ limited atmunts for
“preservation—\\ oiihv’’ proiects A Restnictunng Plan is incorporated into a Restructuring

Conimitment that is presented by I-ttD IC) a pmiect 0\\ ncr. An owners acceptance of terms anti
conditions ol the Restructuring Plan in the Restructuring Commitment becomes the basis t’or closing
the Debt Restructuring transaction. By its terms, the Restructuring Commitment (and its
Restmctuting Plan) remain in effect atler closing of a Debt Restructuring transaction. There is no
authority in MAHRA br modityin provisions in the Restructuring Plan after closing, and
adherence to the Resuructciring Plan is mandatory with compliance monitoring aLithorized under
Section 519.

Section 5 15 states:

SECTIONS RENEWALS AND LONG-TERM AFFORDABILITY COMMITMENT BY OWNER OF
PROJECT

(a) SECTION 8 RENEWALS OF RESTRUCTURED PROJECTS.—

(1) PROJECT-BASED ASSISTANCE—Subject to the availability of amounts provided in
advance in appropriations Acts with respect to an expiring section 8 contract on an
eligible multifamily housing project to be i-enewed with project-based assistance the
Secretary shall offer to renew such contract, and the owner of the project shall accept the
offer, if the initial renewal is in accordance with the terms and conditions specified in the
mortgage restructuring and rental assistance sufficiency plan and the rental assistance
assessment plan. (emphasis added).

* *

(b) REQUIRED COMMITMENT—After the initial renewal of a section 8 contract pclrsuant to
this section, the owner shall accept each offer made pursuant to subsection f a) to renew the
contract. For the term of the affordability and use restrictions i-equn-ed by section 5 l4(e(6).

if the ofter to renew is on terms and conditions specified in the mortgage restructuring and
rental assistance sufficiency plan (emphasis added).

There appears to he no dispute that the renewal authority br an Initial Renewal is Section 51 St a). A
of Sections 5 1 5(a) and 5 1St b ) demonstrates that the sole authonty for the Secretary to enter

into a Subsequent Renewal also is Section 5 15(a).

The plain language ol Section 5 1 Stat clearly iequu ies the Secretary to oiler the liii hal
Renewal thereunder “if [meaning on condition that or in the event that’] the initial renewal is in

See il/cl tI Danctid Duchi, Pci/i/one, . t ,,/ic’c/ S!c,ie.,, 545 (5 353. 357 2005) tot ihe use at the word “ii. ruin
Wehsters Third Ne\. Iniernaiional I)ictionary 1124 ( I)’)3), that is defined as “in the eveni thai” or ‘‘on condiiion ihat,’’





idaticc \ ith the terms and cilitions specil ed in the iiioitgaee restructuring and rental
asi stance stil icienc plan and the icntal assistance asessnient plaTi. Ihe Secretar\ al rid\ is

oN ieated unde the Restructun ne Commitment to oiler m Initial Renewal and Suhsecjuent
Renc\\ als in accordance \\ th terms and condltn)fls in the Restructtirine Plan. II the ()\\ ncr elects not
It) accept an Initial Rene at oiler. Secietarv is not authoiied cinder section 5 1 5 to rene the
Expirine Contract, nor is the Secmetar obligated to renev the Section S assistance under
Section 524. For cacti Scibsejuent Renewal, the Secretary must make an otter pursuant to
S Libsection St 5(a). and S cibsection 5 1 5th) ohliuates the owner br 30 years4 to accept “each offer
made ptirsciant to suhsectton (a) i t the oiler to renew is on terms and conditions speci lied in the
mortcaze restructLini1c and rental assistance sufficiency plan. To emphasize the contincung nature
of the Secretary’s oblication to make renewal offers for 30 years in accordance with the
Restructuring Plan, the Scihsequent Renewal authonty in Section 515(b) specit’ically incorporates
the mandatory renewal requirement in Section 5 15(a) by including the phrase “each otTer made
pursuant to subsection (a).’’ Conseqctentlv. neither the term “i1’ clause in Section 5 15(a) nor the “iF
clause in Section 5 t5(b) provide the Secretary with any discretion ahocit whether to otter the Initial
Renewal or any Subsequent Renewal, provided there are no circumstances beyond the Secretary’s
control (e.g., lack of scifficien appropriations) that affect his ability to offer a Section 8 renewal
contract on terms and conditions in the Restructuing Plan. See Michael Donald Dodd, Petitioner,

m’. United States, 545 U.S. 353, 357(2005). Consequently, the statutory requirements in Section 515
further the Restructuring Plan and evidence a tong-term (30 years) mutual commitment between the
Secretary and a project owner that precludes consideration of an owner’s request for Subsequent
Renewal under Section 524.

It has been suggested that Chevron US.A. v. Nciturctl Resources De/’nse Council.
467 U.S. 837, 842-843 (1984) may provide guidance to resolve the pending issue due to a perceived
ambiguity in Section 515. Chevroit established the basic framework for statutory interpretation
when an ambiguity exists or if the statute is silent on an issue. With respect to Sections 5 15(a) and
(b), Congress has spoken directly on the precise question at issue (i.e., what authomty the Secretary
has to make Scibsequent Renewal offers under Section 5 15(a)). For the reasons noted above, our

position is that Congress clearly has indicated that Subsequent Renewal offers by the Secretary for
M2M Debt Restructured transactions must be made under Section 5 15(a) in accordance with terms
and conditions in the Restructuring Plan. Since Congressional intent in Sections 515(a) and (b) is
clear, there is no ambiguity and no basis for application of an alternative interpretation pclrsuant to
Chevron.

.An aniumcnt was prollered recently that MAI—IRA Section 524 (refened herein as “New

ci infli ned in ,1c,,itt,ii-lI’c/ott’r Oti/inc Dnlo’,ui,\. Retrieved June 23. 20t)O, himi http]Rs ‘. mci rlLim—
ehstei .cumfl/cticmlunjr\/ll. tn the But/ti case, ihe Supreme (‘ourt held that. • iih respect to a I siatutur\ pnivismuii ola I —

\ear Immnitaiiiin period ti ,i tcdeial prmsuiicr% motion under a siLLtiIiel or diet hum a %eilieflce on the basis ut a i ighi
neo. l\ lectldfll/etl l’ the I tinted States Supicimie (ouri) that siaii when ihe Supicmne (ourl flitiall\ recognh/es the right.
a clualit\ inc clause in lie I siamutel smaiine that the limitaiion pci nid starts upon initial recognition ‘if thtii I/c/u I/ill ihIn

,icuii itS 0 c’ni:u’d /11 i/ui .SII/)icnlt’ C 11111 thu1 ilU hilt Ith)SItIi II iii ti/I/I/li ah/t to ti s on ,/h,niti/ l ICI I’ - flRCt is that
the stariumie dame dues nut apply at att i/the ci inditiuns in the c1tialiting clause has e nut been satished’’ Jul.

1
the crutss-reteuence in Section 5 t5b to Section 5 t4(eH( incorporates the mandatory 3t) year period elated to

use agreeiiieilts.
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Section 24r niiht he dispositie ot the issue of deterininin the SecIetar\ ‘s authorlt\ lor
Subsequent Refle\\ als s \\ Section 24 as enacted altei Section I thetelore. an assert lOll has
been made that the “later enacted iatute doctnne ol statUtor\ interpretation \ ould mean that Ne’
Section )24 \‘ ould prex at I o ci. and essential l iepeal. Section 5 I 5h. Ihat Intelpietation is not
cot ect. Section 524(c) states:

(c) Applicability. — Lxcept to the eNtent others’. ise speci ticallv pm ided in this
section. this section shall apply ith respect to an\ multi aint l\ housinc prtect
ha\in a contract tar project—based assistance under section 8 [42 [S.C. 143711 that
terminates or expires during fiscal ear 200t) or thereat let.

The introductory clause “[c]Xcept to the extent otheRvise speci heally provided in this section
limits the applicability of New Section 524(g) and removes the mandatory renewal obligation
imposed on the Secretary under New Section 524(a)( 1) to accept an Owner’s renewal offer if:
(i) the owner is deemed to be ineligible due to material adverse financial or managerial action or
omissions pursuant to Section 516 of MAHRA (or the poor condition of the project cannot he
remedied in a cost effective manner), (ii) the amount of section 8 appropriations is insufficient, or
(iii) most importantly for this discussion, the Secretary determines that the property must receive a
Debt Restructuring. If the Secretary determines that a property must receive a Debt Restructuring,
the desired renewal authority clearly is Section S 15(a) pursuant to a Restructuring Plan, and the
Subsequent Renewal authority is Sections 5 15(a) and (b) (i.e., section 5 15(a) for the Secretary’s
obligation to make a renewal offer consistent with the Restructuring Plan and Section 515(b) for the
owner’s obligation to accept the Secretary’s SubseqLient Renewal offer). Consequently, for cases in
which the Secretary has determined that a Debt Restructuring is necessary, and a project owner
already has received the benefits of that Debt Restructuring, the Subsequent Renewal authority must
be Section 515. The later-enacted statute doctrine does not alter this analysis.6 In addition, after
the enactment of the New Section 524, Congress twice extended Subtitle A of MAHRA, which
includes Sections 515, without repealing those Subsections 515 (a) or (b), so one cannot say now
that the New Section 524, including Subsection 524(g), is the later-enacted statute and can serve as
a basis for a project owner rejecting a Subsecjuent Renewal under Subsection 515.

In addition to discussions with respect to determining the statutory authority for Subsequent
Renewals, our offices have engaged in an ongoing analysis that has considered the availability of
making annual adjustments to Initial Renewals or Subsequent Renewals on a budget basis rather
than Litilizing an Operating Cost Adjustment Factor (“OCAF”). We believe that MAHRA Section

lhe Departments of \eterails Allans and I lousing and I rhan Deselopmeni. and Independent :\eencies Apjmpi iation
Act of 211(X) 1 Puh. l_. 06—71. approved ()ctoher 20. l00’_)). amended seciion 524 of 1.\I IRA and affected in a maid ial
inuiner lie rule nakine pitcess It the lhtal Rule 24 ( ER Part 41)1

213 Sutherland Statutory Construction 5 1:5 7th ed. Singer cr1.) )\Vheie the ceneral act is laier the special statute s ill
he eotisidered as iemaniine an exception to its terms unless it is repealed in general orcls or 1w tiecessur ituplicatitin)
Subsections 5 l5ta md )h eme not repealed in general \\Cids or by necessary iniplieaiitn: in tact, ihe ieinain eriiical mo
continue cairving alt the t)ehi Restructuring pioeess Taken to its exmmeine. the pioposed interpretation it Section S24 g)

aotmld mean that lit 1) no longer v.ould have authority to pio ide an Initial Renewal to close a M2M l)eht Restructuring
transact it in after 20(1]





S I -be (t ) precludes a btidcet-based LitThmach b\ pIo\ ding that “[each nioligLige estrticturing and
rental assistance il(icicnc\ plan shall allow or rent adjustments by appl ing an cipelLitilig cot

Lid ustnient lacior established under ttuidel ines estahl shed b the Secietat
.‘ (otisegtieni l\ . an

OCAF is the onl\ ient a ustment Liuthonted tinder Section 5 14(e)2). Sections 5 l4(tt)(2) and (3)
perm I a ver\ Ii mi ted budget—based approach. hut such authontv in ust he incorporated into a
Restructunnt Plan hek)ie the closing ot a Debt Restructuring transaction. Budget—based rents br
Debt Restructunn projects are avai able on a i mi ted basis lot incorporation into a Restruct Liii ng
Plan but only when the 01 lice of Attordahle I lousing Preservation has determined that the ahot C—

market or “exception tents are necessary br the operation ol the property and that alternative
housing is not available in the market—place Allowing budget basing tor annual adjustments ter
closing of a Debt Restructunng transaction. as contemplated by sLiggested interpretations ot this
statutory scheme, would not conborm to the statutory limitations imposed by Congress for granting
exception rents in a M2M Debt Restmctunng.5

In summary, Congress indicated that the L1tOSCS in MAKRA section 5 11(h) would be
satistied and subsequently realized through the closing of a M2M Debt Restmctubng. Despite the
sctr±ace appeal of providing additional Section 8 funds to owners struggling with project expenses
andJor ith projects in need ot’substantial repairs. MAHRA does not provide the solution. To
interpret otherwise would set a precedent tor excessive and escalating section 8 subsidies, the very
problem that Congress intended to coiTect throLigh the M2M program. The two New York
properties that have provided the impetus to review the issues in this memorandum may be uniquely
positioned to seek an interpretation of the statutory scheme to allow budget-based adjustments due
to pcrrported below market rents; however, the necessary statutory analysis cannot be made on a
project-by-project basis. Will other projects in need of substantial repairs or struggling with
operating expenses likewise have below market rents? How should the Secretary respond to their
requests?’° In addition, it appears that the two New York properties may seek a level of
rehabilitation that exceeds the MAHRA imposed limitation of a “non-luxury standard adequate for
the rental market intended at the oiginal approval of the project—based assistance.” To accept the
Owner’s request for a bcidget-hased rent increase under Section 524 would frustrate Congressional
intent and tvould result in an expenditure of funds not authorized under Sections 515.

For properties not subject to a Debt Restructuring. Section 524(c) does permit ihe use of budget based annuat
adjusimenis flw basic renewals (i.e.. not Mark—Up—To—Market section $ contracts) at the owners request and at the
discretion of the Secretary. rather than using an Operating cost adjusiment tictor. but only bbr annual adjustments made

a0er ihe initial renewal o( a Section 8 housine assistance payment coniract under Secuon 524.

Despiie the iption or budget-based adpusiments tinder 24 (‘FR 40 I .412) ht we believe ihai provision in ihe rule is noi

authorized hv MA! IRA and ansi he rcinosed.

Furthermore, the (lAO and 0MB relied upon i Ie\eI 1 seciiofl S savings prcdiciicd on llaiiliaIilIng ihe M2M rent
sirueture deierinined tinder consunlinLiied t)ehi Restrucitii nes as paitiat consideration ui the c\iensions of the sunset
date I ir the M2 M po grain.

Projects seeking a rctinincing ot e\istiiig M2\1 Jehi we suhpcct to I lousing tiee: It ()S-(. cnni!cd 0uitlclinc Ii
.\ssumption. Suhordiniiiiin. or Assignineni ob Mark—iti—Markei I M2M ) Program t_oiins in Iranster ol tTh’.sical .\sseis

l’PA and Ret nance i

See MA! IRA Section 5 171 ci.
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For the reasons stated aho\ e, e mar ntar n that the Secietar\ 5 SuhseiUent Rene al
authufli\ under Section I Li) br iroects that ha\ e undereone Debt Restructunne is mandatory,
tiot discielloitdi\ arid Sectit)n 4 tefle\\ als are a ailuble on K OF firoects that are tll)t. IF \\ ill not
become, the subject ui a I)ebt Resiructun ne \Vi th respect to annual adust flients. ho\ e\ ci. \ e
bel ie’ e that OCAF could provide a means to address project operatine expenses (hut riot uptmnt
PaVflietit ol rehabilitation expenditures) ‘. hich an ncr is ha mg di Ihcult pa\ ing through project
income. Since OCAF is determined by the Secretary, that process coLild he reviewed by the
Department in the context ot providing some relict tor o ners in good standing with H (iD’ -

See. ceneralk. C;cIterj Aecouitiahihi f )Itiee. Preci t3aed Rental Asisiaiice; 1 RI) Sii uld t pdaie tr PoIicie.
and Pr.eduies to Ke.p Pace Ith the (h nin I lousing \1 riei. GAO-O7-291), \prit It. tX)7. a laNe ai
Iirtp:/R wuac),u)v/ne\\ items/dO7)Opdl. For the teasons nuied ihove. our position is iNtl (‘otigress clearly has
indicated that Iniiial Renewal and Stihsequetii ReneaI otters h he Secretary flw M2M Deht Resirueruted transacirons
must he made under Section 51 Sr at, hut ( )CAF cur adjusiments call he made tinder guidehnes estLmhlished hv the
Seereiary




