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MEMORANDUM OF AGREEMENT AFFECTING REAL PROPERTY

PARTICIPATING IN A HUD LEAD PAINT HAZARD REMEDIATION GRANT

WHEREAS      , (hereinafter referred to as "Grantee"), is the owner of that residential rental property located at      , (the "Property"), and more fully described as:

SEE EXHIBIT "A" ATTACHED HERETO

WHEREAS, the San Diego Housing Commission, (the "Commission"), has made a Conditional Grant (the "Grant") in the amount of       Dollars ($     ) to Grantee, upon certain terms and conditions; and 

WHEREAS, the Commission and Grantee desire to place the public on notice of this Grant.

NOW THEREFORE, in the furtherance of the recitals stated above, the mutual covenants set forth below, the Commission and Grantee agree, promise and declare as follows:

1.
Purpose.  This Memorandum of Agreement (“MOA”) evidences a grant (“the Grant”) which is made in conjunction with the Commission's Lead Safe San Diego Program, funded by a U. S. Department of Housing and Urban Development (“HUD”) grant. The proceeds of the Grant shall be used only for the cost of lead-based paint reduction in rental units participating in the Lead Safe San Diego Program and which are located at the Property.

2.
Grantee's Representations and Warranties. This Grant is conditioned upon the following facts, which the Grantee represents and warrants are true: 

a.
Grantee is the owner of the aforementioned Property, which is a residential rental property;


b.
The Property is located in the City of San Diego;

c.
Grantee has provided Commission with evidences of eligibility showing that all tenants occupying the Property are Low Income Households, (“Low Income Household(s)” is defined as a household earning an income no greater than eighty percent (80%) of the Area Median Income, as adjusted for family size). However, if the Property consists of five (5) or more residential units, Grantee has provided eligibility evidence that no more than twenty percent (20%) of the total units on the Property are occupied by tenants that do not qualify as Low Income Households;

d.
Grantee agrees to use the funds which are the subject of this Grant solely for material and labor expenditures associated with the reduction of lead-based paint in the Property, including lead testing, clearance inspection costs and any temporary relocation of existing tenants in the Property  as approved in advance, in writing, by Commission; 

e.
Grantee agrees and acknowledges that the cost of any work performed on the Property that was not agreed upon and approved, in writing, by the Commission in advance of performance, will be the sole obligation of the Grantee and will not be paid from the Grant funds; 
f.
Grantee agrees that the Commission will have the right to monitor the progress of the lead hazard control work on the Property and the expenditure of the funds granted herein; 

g.
Grantee agrees that the Commission shall have absolutely no liability or duty whatsoever for the quality of lead hazard control work on the Property, or the sufficiency of the Grant funds beyond the identified scope of work and project budget associated with this MOA; and
h.
Grantee agrees that all lead hazard control work on the Property will be performed in accordance with pertinent Federal, State, and/or Local laws, regulations and ordinances.
3.
Grantee’s Covenants and Acknowledgments.  Upon accepting this Grant, Grantee covenants and acknowledges that Grantee will abide by the following conditions for no less than three (3) years following completion of the lead hazard control work on the Property:

a.
Grantee covenants to give preference to rent vacant units in the Property to Low Income Households with either a child (or children) under six (6) years of age or a woman of the Household who is pregnant;

b.
Grantee covenants to maintain the pre-rehabilitation rents for one (1) year following completion of the lead hazard control work, and during at least two (2) years thereafter not to increase the rents by more than five percent (5%) annually;


c.
Grantee covenants that Grantee will not discriminate against prospective tenants on the basis of race, religion, sex, age, color, handicap, familial status, national origin, or any other classification prohibited by law.


d.
Grantee covenants to provide on-going maintenance of all identified lead paint components using safe work practices and to provide access for periodic reevaluations of the Property during the three (3) year period beginning on the date this MOA is recorded in the Office of the County Recorder for San Diego County; and

e.
Grantee acknowledges that any additional costs for work needed as a result of failing to maintain the building components containing lead paint will be the Grantee’s responsibility as well as any costs associated with additional testing and clearances.
4.
Revocation and Repayment of Conditional Grant.  The Grant shall be not be recoverable after three (3) years have expired from the recordation of this MOA, provided that the Grantee has fully complied with all the terms and conditions of the Grant, as set forth in this MOA.  Notwithstanding any other provisions herein, the full amount of the Grant, as stated above, shall, at the option of the Commission, be immediately due and payable to the Commission, upon the occurrence of either of the following events:

a.
Grantee’s default under the terms and conditions of this MOA by Grantee’s non-compliance with any of the terms and conditions herein including, but not limited to, any of the covenants enumerated in Section 3 herein; 

b.
The Commission, in its reasonable discretion, determines that information provided by Grantee or any of Grantee’s tenant(s) was intentionally misleading or false.
5.
Severability.  If any provision of this MOA is determined to be void by a court of competent jurisdiction, such determination shall not affect any other provision of this MOA, and such other provisions shall remain in full force and effect.
6.
Attorneys’ Fees. The prevailing party in any action, including, but not limited to, a complaint for breach of contract, a petition for writ of mandate, and/or an action for declaratory relief, brought to enforce, interpret or reform the provisions of this Agreement shall be entitled to reasonable attorneys’ fees and costs (including, but not limited to, experts’ fees and costs, and including “costs” regardless of whether recoverable as such under statute) incurred in such action.
7.
Governing Law.  This MOA has been entered into in the State of California and shall be interpreted and enforced under California law. 

8.
Waiver and Amendment.  No provision of this MOA, or breach of any provision, can be waived except in writing.  Waiver of any provision or breach shall not be deemed to be a waiver of any other provision, or of any subsequent breach of the same or other provision.  Except as otherwise provided herein, this Agreement may be amended, modified or rescinded only in a writing signed by the Grantee and the Commission.
9.
Recordation.  Grantee and Commission, and each of them, agree that this MOA shall be recorded in the Office of the County Recorder for the County of San Diego and shall constitute constructive notice to the public of the existence and obligations of the Grant.  At the end of three (3) years from the date this MOA is recorded, and provided that the Grantee is not in default under the terms of this MOA, then this MOA shall have no further force and effect upon the Property and Commission shall execute any and all documents necessary to clear title to the Property upon the request of Grantee.
10.
Notice and Payment Address.  All notices given pursuant to this Declaration or law shall be written.  Notices shall be delivered with all delivery or postal charges prepaid. Notices may be given personally; by facsimile; by United States first-class mail; by United States certified or registered mail; or by other recognized overnight service.  Notices shall be deemed received on the date of personal delivery or facsimile transmission; on the date shown on a signed return receipt or acknowledgment of delivery; or, if delivery is refused or notice is sent by regular mail, seventy-two (72) hours after deposit.  Unless notified otherwise in writing, notices to the Grantee shall be sent to the Property address, as listed below, and notices and payments to the Commission shall be sent to: 
COMMISSION




GRANTEE
San Diego Housing Commission


     
Attn: Housing Rehabilitation





1122 Broadway, Suite 300



     
San Diego, CA 92101




     
11.
Indemnification.    Grantee agrees to and shall protect, defend, indemnify and hold harmless the Commission, the Housing Authority of the City of San Diego (the “Authority”), the City of San Diego (the “City), their respective officers, agents, employees, commissioners, board members, council persons, representatives, contractors and subcontractors, from and against any and all liability, claims, damages, costs, fees, causes of action, actions, complaints, fines, losses, damages (“the Claims”) arising out of or connected with this MOA, the Conditional Grant made hereunder, the lead based paint remediation, removal and/or handling, and ownership and/or early occupancy of the Property, including but not limited to claims for death, personal injury, or property damage occurring on the Property, or arising out of the Property and/or the occupation of the Property by the Grantee, its heirs, successors, assigns, invitees, guests, tenants, and inhabitants of the Property, whenever such Claims are asserted, at the sole cost and expense of the Grantee.


Further, Grantee shall be exclusively responsible for any and all problems, claims, liabilities, work, clean up costs, clean up efforts concerning the lead based paint located or alleged to be located on the Property.  The City, the Authority and the Commission, and each of them, shall not have any liability, obligation or responsibility whatsoever for any  lead based paint or remediation of the same located on the Property.  Grantee acknowledges that this Conditional Grant would not have been made by the Commission but for this indemnification being granted in favor of the Commission, the City and the Authority, and each of them.


The indemnification provisions contained in this Section 11 shall be construed as a Type I indemnity and that term has been construed under and by virtue of the applicable case law within the State of California, including but not limited to the cases of  McDonald & Kruse, Inc. v. San Jose Steel Company, Inc. (1972) 29 Cal.App.3d 413, and CI Engineering & Construction v. Johnson (1983) 140 Cal.App.3d 1011, 1015.
12.
MOA Subordinate to the Rights of All Institutional First Mortgagees.  The rights of the Commission herein shall be subordinate to any and all rights of the institutional first mortgagees holding deeds of trust secured by the Property.  The Grant from the Commission to the Grantee as herein described shall be repayable to the Commission out of the proceeds of the sale, or transfer, or refinance, whether voluntary or involuntary, only after the first mortgagee has been paid in full, including all accrued interest.

13.
Entire Agreement. This MOA represents the entire agreement between the Commission and Grantee concerning the subject matter of this MOA and super​sedes any other agreements, promises, or representations oral or written pertain​ing to such subject matter.
14.
Exhibits Incorporated. All exhibits to which reference is made in this MOA are deemed incorporated in this MOA whether or not the exhibits are actually attached to this MOA.

15.
Construction of the Agreement. The provisions contained in this MOA shall not be construed in favor of or against either party but shall be construed as if both parties contributed equally to its preparation.  This MOA shall be construed in accordance with the laws of the State of California.

16.
Commission Not Liable for Acts or Omissions of Others. Neither the Commission, the Authority nor the City shall in be liable, in any way, for any acts or omissions of Grantee or Grantee’s agent(s) or contractor(s), or any person furnishing labor and/or materials used in or related to the improvement of said Property. 

17.
Time of the Essence. Time is expressly declared to be of the essence in this MOA, and of every provision in which time is an element.
18.
Delegation. Grantee shall not delegate its duties under this MOA without the prior written consent of the Commission.  Any attempt at delegation in violation of this section shall be void.  Commission shall have full right and authority to assign all or a part of its rights and delegate all or a part of its duties under this MOA.

19.
Successors and Assigns.  This MOA shall inure to the benefit of, and be binding upon, the parties and their respective heirs, successors and assigns. Any and all successors, heirs and assigns of Grantee shall be subject to and bound by the provisions of the MOA, while in effect, upon acceptance and recordation of the grant deed and/or quitclaim deed or other conveyance transferring beneficial interest in the Property to said successors, heirs and/or assigns.  
20.
Federal Regulations Govern.  This Grant is funded with Federal funds through the Lead-Based Paint Hazard Control Grant or the Lead Hazard Reduction Demonstration Grant, and as such the following Federal Program regulations shall apply to the performance of this MOA, including, but not limited to, the following:

a. Civil Rights Act of 1964, Title VI, (Pub. L. 88-352, 42 U.S.C. 2000d et seq.)

b. The Fair Housing Act, P.L. 90-284 (42 U.S.C. 3601-20)

c. Flood Hazard 44 CFR Parts 59-79 (42 U.S.C. 4001)

d. The Uniform Relocation Assistance Act and Real Property Acquisition Policies Act of 1970 (42 U.S.C. 4601; 24 CFR Part 42)

e. Section 3 of the Housing and Urban Development Act of 1968 (12 U.S.C. 1701u and 24 CFR Part 135)
f. Lead Based Paint Poisoning Prevention Act (42 U.S.C. 4821-4846) and the Residential Lead Based Paint Hazard Reduction Act of 1992 (42 U.S.C. 4851-4856)

g. Americans With Disabilities Act of 1990 (42 U.S.C. 1201 et seq.)

IN WITNESS WHEREOF, the Parties have executed this MOA on the date set forth below.

Dated:      
	_____________________________________

Grantee
_____________________________________

Grantee

	


San Diego Housing Commission

By:______________________________________


ACKNOWLEDGMENT

State of California

)





)

County of San Diego

)


On ____________________, 20___ before me, _________________________________, personally appeared _____________________________________________________________ who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.


Signature _________________________________


(Seal)


ACKNOWLEDGMENT

State of California

)





)

County of San Diego

)


On ____________________, 20___ before me, _________________________________, personally appeared _____________________________________________________________ who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.


Signature _________________________________


(Seal)
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